Official Gazette Dated May 23,2001, No.24410

Law on Amending the Telephone and Telegram Law, Law on Savings and Assistance Fund of Postage, Telephone and Telegram Administration and Organization and Duties of the Ministry of Transport

Law No: 4673





Date of Acceptance: 05.12.2001

Article 1- The second and seventh paragraphs of Article 1 in Law on Telephone and Telegram dated 4.2.1924 and numbered 406 is amended as follows.

“The amendments in articles of association of the company shall be put into effect with the views of the Minister of Transport until the public share in the company falls below 50%.” 

Türk Telekom is a joint stock company subject to the Law herein and provisions of private law. Reserving the provisions of the Law herein, including the public economic enterprises, the legislation applicable to public agencies, partnerships and organizations with more than half of their capital belonging to public shall not be applicable for Türk Telekom. As long as half of its capital belongs to public, the provisions of Article 9 in Law No: 3346 dated 2.4.1987 regarding the auditing of Turkish Grand National Assembly shall be applicable. According to Law No: 697 dated 16/7/1965, in cases of national security, public order, military order and mobilization, the provisions of private laws pertaining to undertaking of telecommunication services are reserved.

Article 2- The following statement is annexed at the end of first paragraph of paragraph (c) in Article 2 of Law on Telephone and Telegram dated 4.2.1924 and numbered 406 and paragraph (f) of Article 2 is amended as follows;

“However, when the public share in Türk Telekom falls below 50%, the entire monopoly rights of Türk Telekom shall be abrogated even before 31.12.2003.”

(f) The Telecommunication Regulatory Authority is authorized to take necessary measures in order to ensure abidance by the conditions of general authorizations and telecommunication licenses it issued and contracts it concluded with operators including Türk Telekom, to monitor and control undertaking of activities in accordance with the legislation and authorization and concession agreements, telecommunication license or general authorization conditions, to implement administrative fine up to 3% of the annual turnover of the previous calendar year of the related operator in case of contradiction, to take necessary measures in order to undertake national security, public order or public service as necessary, to have the possession of facilities in return of compensation when necessary or to abolish the concession agreement, telecommunication license or general authorization in case of heavy negligence.

Article 3 - The 1st, 2nd, 3rd and 7th paragraphs of Annex Article 17 in Law on Telephone and Telegram dated 4.2.1924 and numbered 406 are amended as follows. 

All the shares of Türk Telekom can be sold except for a preference (golden) share providing voice and approval rights to the State during decision making process in authorized boards of the company in order to protect national interests concerning economy and security including the drawbacks created by their monopolistic character. The golden share has the right to vote and approve on issues like amendments in the articles of association for protection of national interests, establishment of new companies or participation to existing companies, participation to international telecommunication unions or being a party to international agreements, transfer of registered shares that shall have an impact on control of management and registration of transfer of registered shares in the share register. 

Representing the golden share, the Undersecretariat of Treasury shall have a member in the Board of Directors of Türk Telekom. The possessor of golden share has the right to participate and talk in the General Assembly. The possessor of golden share shall not be involved in capital increases and shall not have profit share. 

The share ratio of foreign real or legal persons can not exceed 45% and they can not have majority shares of the company directly or indirectly. Majority of vote can not be provided to foreign real and legal persons in management and control of Türk Telekom. In all sales transactions, this condition and principle of mutuality shall be taken into consideration.

In sale of shares of Türk Telekomünikasyon Anonim Şirketi, 5 % shall be kept for employees of General Directorate of Postage and Telegram Organization of the Republic of Turkey and Türk Telekomünikasyon Anonim Şirketi and small-scale investors. These shares shall be sold through public offering in accordance with the pertinent legislation of capital markets legislation. The amount of the shares to be offered to public and their sales method, the ratio of the 5% share reserved for employees and small-scale investors and valuation results shall be decided by the Council of Ministers upon the opinion of Presidency of Privatization Administration with the proposal of the Ministry of Transport. In block sales, the bidding terms shall be published at least 45 days before the bidding date and finalized bidding results shall be published within 15 days in the Official Gazette and in two leading newspapers in Turkey and at least once in the approved press and media abroad. Closed bidding shall be done in block sales of shares in accordance with Law No: 4046. Final transfer transactions shall be approved by the Council of Ministers. 

Article 4- Annex Article 19 of Law on Telephone and Telegram dated 4.2.1924 and numbered 406 is amended as follows.

Annex Article 19 - The incomes derived from sale of public shares in Türk Telekom and incomes derived from GSM authorization and concession agreements and telecommunication licenses and general authorizations shall be fully transferred to the Treasury.

Article 5- Annex Article 21 of Law on Telephone and Telegram dated 4.2.1924 and numbered 406 is amended as follows. 

Annex Article 21 - In order to determine the value of shares and license fees, an evaluation commission and in order to undertake the bidding and sale transactions upon the share value determined by the evaluation commissions and approved by the Council of Ministers, a bidding commission shall be established according to this Law. The commissions shall comprise of 5 members being two representatives of Ministry of Transport, two representatives of Presidency of Privatization Administration and one representative of Undersecretariat of Treasury. Alternate members shall be selected for each representative from the pertinent institution. One of the representatives of Presidency of Privatization Administration shall be the chairman of these commissions. The members of the commission shall be graduates of universities with majors on economics, management, public administration, international relations, law, statistics or engineering. However, pursuant to undergraduate education, individuals who obtained master’s degree on the above mentioned majors may also be members of the commission. 

The term of duty for commission members is one year. The member whose term has ended may be appointed again. Alternate member shall be called instead of the principal member who can not participate the commission due to legal or de facto reasons. The commissions shall meet with the participation of all members and decisions are made with the consensus of at least three members.  National and foreign consultants may be appointed to assist the evaluation and bidding commissions with the condition that they do not participate the decisions. Selection of consultants shall be realized by the Presidency of Privatization Administration upon the proposal of the commissions. 

The secretarial services of the commissions shall be undertaken by the Presidency of Privatization Administration. The monthly allowances, increases, compensations and other financial social rights and supports of members shall be paid by their institutions to commission members and they shall be excused from their main duties during the term they serve in the commissions. 
All the expenses regarding the works of evaluation and bidding commissions shall be covered from the Privatization Fund.

Presidency of Privatization Administration is authorized to conclude the consultancy service agreement with the consultants and underwriting agreement necessary at the stage of public offering upon the proposal of the bidding commission.

Article 6 – *Following the statement saying “status of personnel” in paragraph (a) in Annex Article 22 of Law on Telephone and Telegram dated 4.2.1924 and numbered 406, the statement saying “ Members of Board of Directors of Türk Telekom shall fulfil the general conditions necessary to be appointed as State officials and graduates of universities of at least four-years“ is attached and in the same paragraph the statement saying “with eight years experience in the field of telecommunication ” is deleted.

Article 7 – The following articles have been attached to Law No: 406.

Annex Article 27 – The authority to issue general authorization or telecommunication license or to conclude authorization agreements or concession agreements and all regulations regarding this authority and all attributes regarding all kinds of duties that were attributed to the Ministry of Transport through this Law and other legislation shall be accepted to be made to Telecommunication Regulatory Authority.

The plans regarding authorization for telecommunication services and infrastructure to be undertaken by concluding concession agreement shall be prepared by the Telecommunication Regulatory Authority. These plans prepared by the Telecommunication Regulatory Authority shall be approved by the Council of Ministers with the proposal of the Ministry of Transport and undertaken by the Telecommunication Regulatory Authority.

The minimum values of authorization and concession agreements, telecommunication license and general authorizations shall be determined by the Council of Ministers upon the proposal of the Telecommunication Regulatory Authority.

Annex Article 28 – All the protocols and contracts concluded by Türk Telekom with Turkish Armed Forces, Ministry of National Defense and other public institutions and organizations related to the national security, safety and order regarding the undertaking of telecommunication services shall keep validity. 

Annex Article 29 - In case of the fall of public share below 50% due to sale of Türk Telekom shares, within 30 days following the share transfer contract, the lists of personnel working in real and permanent positions as determined by paragraph (a) of Annex Article 22, personnel on contract basis and with cadres subject to Decree-by-Law No: 399 and personnel out of scope shall be submitted to State Personnel Presidency. These personnel shall be transferred to other public institutions and agencies by State Personnel Presidency within 30 days. The basics and principles regarding the transfer shall be determined by the regulation to be issued by State Personnel Presidency within 60 days following the publication of this Law.

The personal rights such as travel allowance and health support of the personnel to be transferred and their salaries, payments, bonus payments, social rights and supports shall be paid by the Treasury for the period between the appointment of transferred personnel to other public institutions and agencies and their starting date of the job. The ones under Pension Fund shall continue to relate with the Fund within this period.

In case of the personnel working on contract basis or as personnel out of scope to be transferred to institutions subject to State Officials Law No: 657 and to acquire State Official status consequently, their service term on contract basis or as personnel out of scope shall be evaluated in determination of their acquired rights, salaries, ranks and grades according to Annex Provisional Articles 1, 2 and 3 of the same Law by taking into account the provisions of Decree-by-Law No: 458 as well without exceeding the ceiling they could reach according to their  status of education. 

If the previous salaries, additional co-efficient, bonus payments, increase and compensation rights or net job contract value of this personnel is more than their new salaries, additional co-efficient, bonus payments if any, increase and compensation rights or net job contract value (including bonus) according to the legislation of their new institution at the date of appointment, then the difference shall be paid by the Treasury as compensation without any deduction until this gap is overcome. 

However, from the personnel transferred as necessitated by this article, the personnel mentioned in Annex Table 1 of Decree-by-Law No: 399 shall reserve their monthly salary, additional co-efficient and all kinds of increases and compensations (excluding additional compensation) as long as they stay in the posts they have been appointed to. According to paragraph (a) of Annex Article 22, starting with the equality of the monthly salaries and bonus payments of personnel transferred in accordance with this article while working at cadres regarding permanent and real posts with the salary, additional co-efficient, bonus payment, increase and compensation rights of similar posts as mentioned in Annex Table 1 of Decree-by-Law No: 399, the similar posts shall reserve their rights to salary, additional co-efficient, increase and compensation (excluding additional compensation)  as long as they stay in posts the have been appointed to. The individuals subject to Annex Table 1 according to Decree-by-Law and have been previously transferred according to provisions of paragraph three in Provisional Article 4 of Law No: 4502 shall also benefit from the provision of this article. 

In one month following the decreasing of public share below 50% due to sales of Türk Telekom shares, the individuals who lost their jobs due to abrogation of the service contracts of employees working according to Labor Law No: 1475 by the employer without a just cause or who are out of work due to the employees’ abrogating the service contract with just causes according to Labor Law No: 1475 (excluding retirement) shall benefit from the loss of job compensation and other services mentioned in Article 21 of Law No: 4046. The Labor Institution of Turkey is authorized, responsible and in charge of undertaking transactions in this regard. According to this article, the payments to be made by Presidency of Privatization Administration shall be made by the Treasury.  

Article 8 - Article 1 of Law on Savings and Assistance Fund of Postage, Telephone and Telegram Administration dated 22 December 1941 numbered 4157 is amended as follows. 

Article 1- Savings and Assistance Fund of Postage, Telephone and Telegram Administration as established by this Law and planned to maintain its validity until a new arrangement, shall be divided into two through this Law. In order to ensure continuation of the rights and obligations, two separate entities named “Savings and Assistance Fund of Postage and Telegram Administration” and “Savings and Assistance Fund of Türk Telekom Personnel” are established. 

The personnel working at companies and participations in which PTT and Türk Telekom have 50% and more shares may also be members of these Funds. 

The incomes of the Funds are as follows:

a) Fees from member personnel,

b) Incomes from sales, rent and operation fees of movables and immovables,

c) Incomes from donations and interests of the Fund total,

d) Company, participation and commercial businesses, incomes from their leasing, transfer 

e) Other incomes.

The management of the Funds shall be regulated with Regulations issued separately at their General Assemblies. Until new arrangements with regard to the Fund are accomplished, the provisions of existing legislation not contradicting with this Law shall be applicable.

The Board of Directors of the Fund comprises of seven individuals. Three of the members selected from among the members with titles Department Head, Assistant Department Head and 1st Legal Advisor at the General Assembly.

Article 9– The following article is attached to Law No: 4157.

Provisional Article –1- In this Law and other legislation, the attributes made to General Directorate of Postage, Telephone and Telegram of Republic of Turkey are accepted to be made to General Directorate of Postage and Telegram Organization of Republic of Turkey and General Directorate of Turkish Telecommunication Joint Stock Company.

Article 10– The following provisional article is attached to Law No: 4157.

Provisional Article 1: Savings and Assistance Fund of Postage and Telegram Administration and Savings and Assistance Fund of Türk Telekom Personnel  shall hold an Extraordinary General Assembly Meeting in one month following the publication of this Law in order to form their Board of Directors..

All the debts, liabilities and availables of Postage, Telegram and Telephone Administration at that date shall be liquidated between the Savings and Assistance Fund of Postage and Telegram Administration and Savings and Assistance Fund of Türk Telekom Personnel in accordance with the ratio of the sums of retirement assistance which mean total accumulations with interests of member personnel of General Directorate of Postage and Telegram Organization and  Türk Telekom A.Ş.. The same liquidation ratios and rules shall be applicable in division of all movable and immovable assets of the Fund. 

The liquidation operation shall start at the date of effectiveness of this Law and shall be undertaken by three head-inspectors from General Directorates of Postage and Telegram Organization and  Türk Telekom A.Ş. separately. The liquidation operation shall end in six months. The transactions related to separation are exempted from all kinds of tax, duty, fund and levy.

With the termination of liquidation, within one month extraordinary General Assemblies shall meet in accordance within the framework of Regulations and Directives prior to separation. The existing personnel of Savings and Assistance Fund of Postage, Telegram and Telephone Administration shall be shared between the Funds  with their personal rights in accordance with the needs of the Funds. 

Article 11 – Paragraph (g) in Article 13 of Law on Duties and Organization of Ministry of Transport dated 9/4/87 numbered 3348 is abrogated.

Provisional Article 1 – The preferential share and its content as regulated by Annex Article 17 of Telegram and Telephone Law No: 406 shall be included in the Articles of Association of the company in three months following the date of effectiveness of this Law. 

Provisional Article 2 - Operators currently providing service through obtaining telecommunication license or general authorization from Ministry of Transport or by concluding authorization or concession agreements with Ministry of Transport have to reach mutual agreement with the Regulatory Authority in at most one month following the date of effectiveness of this Law and may have changes in contracts without contradicting with this Law and regulations of the Regulatory Authority. In the process of renewal of contracts with the consensus of parties, the Regulatory Authority has to take the opinion of the Undersecretariat of Treasury while regulating the article about the Treasury’s share. 

In case of failing to reach consensus within this period, operators currently providing service through obtaining telecommunication license or general authorization from Ministry of Transport or by concluding authorization or concession agreements with Ministry of Transport have to renew their authorization or concession agreements with Telecommunication Authority without contradicting with this Law and regulations of the Telecommunication Authority within at most one month following the termination of the mentioned period reserving the rights and obligations in their existing contracts. In case of failure to renew the concession agreements within this period, the Telecommunication Authority shall use its authorities mentioned in paragraph f of Article 2 in Law No: 406 dated 4.2.1924 as amended by this Law. 

The provisions in paragraph (b) in Article 2 of Law on Telephone and Telegram dated 4.2.1924 and numbered 406 shall be applicable for the renewed contracts. 

Provisional Article 3 - In termination of service contracts of individuals subject to or shall be subject to labor legislation upon their will from the personnel working with cadres or contracts at Türk Telekom A.Ş. being subject to Labor Law No:  1475 and being subject to Decree By-Law No: 399 necessitating benefit severance  by taking into consideration Article 14 in Labor Law No: 1475, for the calculation of their benefit severance, their terms of duty in the other public institutions and agencies shall be taken into account as well including Türk Telekom A.Ş. 

From the personnel, who are subject to labor legislation and connected to the Pension Fund and transferred to the companies established, shall be established and participated by Türk Telekom A.Ş., the willing ones shall continue to be connected to the Pension Fund of Republic of Turkey and provisions of paragraph c in Annex Article 22 of Law No: 406 shall be applicable about them. In calculation of the benefit severance of the personnel transferred to such companies and subject to Labor Law, the principles mentioned in the first paragraph shall be valid. 

Provisional Article 4 – From among the personnel employed in the institution after the effectiveness of this Law, the ones entitled to retirement according to Pension Fund Law of Republic of Turkey No: 5434 and already transferred or shall be transferred   to labor legislation according to Law No: 4502 shall receive their retirement compensations  30% more if they apply for retirement in six months after the effectiveness of this Law. The ones that shall be entitled to retirement until the end of 2002, have to apply in three months after their date of entitlement in order to get this amount. The difference shall be covered by the Treasury.

Provisional Article 5 – In case of transfer of personnel mentioned in Annex Article 29 due to decreasing of public share to less than 50% following the sales of Türk Telekom shares, Annex Article 22 and Provisional Article 4 of Law No: 4502 shall be invalid. However, in accordance with paragraph (c) of Annex Article 22, the personnel related to Pension Fund of Republic of Turkey shall continue to be connected to Pension Fund within the same principles with the deductions paid by the related parties and the provisions paid by Türk Telekom without any further transaction.

Provisional Article 6 – A public economic enterprise subject to Decree-by-Law No: 233 shall be established so as to undertake the  satellite services that used to be undertaken by Türk Telekom.
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