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Commissioner Viviane Reding
DG Information Society 
30 July 2009
Dear Commissioner,

Over the last five years you have left an impressive legacy in the telecoms sector. In particular, the termination Recommendation, roaming regulation and your efforts to address ‘regulatory holidays’ for Next Generation Access will be remembered as strong signals of your commitment to supporting consumer interests and competition.

As the i2010 project draws to a close, there is a need to refocus the European debate and identify the key issues for the near future – particularly those which will benefit consumers and will help steer Europe towards recovery. In this context we would like to present a number of ideas which could, if of interest, be taken forward in the Commission’s work programme.

1.
Copper unbundling charges
The price for copper local loop unbundling is a major input to the retail price for broadband access and a key factor in supporting competition and consumer choice in broadband services. However, recently, there has been considerable uncertainty over the unbundling price and increases in some countries, which has undermined the confidence of competitive investors. Moreover, excessive copper prices send the wrong investment signals to incumbents, which can make greater returns by sweating existing assets than upgrading them. For example, it is unclear why the Irish incumbent would invest in modern infrastructure when it can charge more than €15 for a copper unbundled line – the most expensive in Europe and the same price as applies to considerably longer fibre lines in the Netherlands. Meanwhile in Japan the exceptionally low regulated access fees for copper may be one of the factors that contributed to the strategic shift by the incumbent towards fibre. There is a very strong case, particularly at this moment of technological transition and economic crisis, for the Commission to ensure that consumer choice and competition is protected in the provision of traditional broadband whilst providing incentives for incumbents to upgrade their networks. This could be achieved through a more harmonised costing methodology for copper access products which ensures there is no over-recovery and that the price reflects the legacy nature of these networks. 
2.
Business services

Major European businesses depend on communications to improve internal efficiency and interface with customers. In your 22 July speech at the Ludwig Erhard Lecture you rightly pointed out that this segment of the communications sector is vital to the European economy with the potential to boost GDP by 1.6-2%. However, it can be very complex for telecoms companies to serve large business customers due to the uneven quality of regulation and absence of key access inputs in certain regions or countries. Problems have been observed both by suppliers of multi-national business services and by business users themselves. An issue as important as this, which genuinely concerns the single market, should be an ideal candidate for a Recommendation from the Commission with the aim of aligning approaches to business-grade access across the EU. A further issue which we believe should be examined is how inconsistent application of Community law, specifically differences in authorisation and taxation regimes applying to telecoms hamper the provision of cross-border services. 

3.
Discrimination and separation
Ten years after liberalisation incumbents still maintain a far more significant share of the retail market than their nearest rivals in most markets. This is despite the fact that competitors usually offer cheaper services and have been first to market with new innovations such as IPTV and high speed broadband. The incumbents’ otherwise inexplicable lead is often the result of extended and complex discriminatory behaviour, sometimes in price but often also in service levels and provisioning. Whilst this issue has been recognised in recent documents from the ERG and to a certain extent in the Commission’s draft NGA Recommendation, there is still a widespread lack of effective enforcement of non-discrimination conditions and protection against margin squeeze. Moreover, whilst there has been much discussion about the possibility for functional separation as a remedy for this problem, it has been applied with some degree of success in only one country – the UK – whilst in other countries such as Italy and Poland there is a high risk of sub-optimal outcomes. In this context it could be useful for the Commission to issue a Recommendation on the application of non-discrimination including what constitutes true functional separation and the criteria that should be used when applying it. This recommendation could also usefully examine price discrimination issues and how regulators can prevent margin squeeze including in the increasingly prevalent and complex circumstance where retail services are bundled. 

4. 
VoIP (voice over IP)
Today, an increasing number of offers from incumbents and competitors are based on VoIP technology. Rapid convergence of traditional and “next generation” voice services calls for particular attention in the transition to new technologies, to avoid the VoIP transition from becoming exploited to foreclose markets. However, as yet, VoIP developments have not been fully reflected through a technologically neutral approach to market analyses. The Commission should ensure that NRAs include VoIP in their analysis of voice markets and impose suitable remedies including safeguards to prevent abuse for example through anti-competitive bundling. This is particularly important in view of the fact that incumbents maintain an extremely high market share in retail fixed telephony of over 50% revenues in all countries and more than 70% in nearly half
.
5.
Mobile competitiveness

The current Roaming Regulation envisages that the Commission should examine structural problems within the mobile market before presenting any further EU proposals specifically addressing roaming. In this context it may be worthwhile for the Commission to undertake a more wide-ranging review which assesses why roaming cannot be provided competitively and seeks to find a more permanent solution to the underlying competitive problem as opposed to addressing the symptoms through regulation of retail prices. 
In particular the Commission could examine whether there are ways to enable mobile challengers or MVNOs without significant reach to extend their cross-border coverage to enable them to better serve the ‘single market’ for both business and residential purposes. Consumer choice could perhaps also be improved through enabling case by case selection of the roaming provider.
Lastly, we continue to closely follow developments concerning universal service, IPR enforcement and sector-specific taxation
 and hope the Commission can address these issues in a way which minimises cost, disruption and competitive distortions. 

We will submit more detailed comments in the context of the consultation on the successor to i2010. However, in the meantime, we hope these suggestions will prove useful in identifying high level priorities for the coming years.

Yours sincerely,
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Innocenzo Genna

Chairman, ECTA
� Dec 2007 data: Commission implementation report


� For instance, in Spain, the Madrid municipality tax (equivalent to a fee for rights of way) is imposed on all electronic communications operators including those operators that do not operate a network in that municipality.





