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Update on Article 7 procedures


General overview 

Since the last update of 4 February 2010, 32 notifications were received. Four cases are of particular interest: In two cases the Commission commented on the fact that alternative operators were allowed to charge higher rates for termination at tandem exchange level when the cost of termination at local level could have been a more appropriate reference for the cost of an efficient operator. A further case concerning the infrastructure access market was withdrawn by the national regulatory authority (NRA). In this case the NRA had defined a separate market for fibre to the home (FTTH). Access products based on fibre to the building (FTTB) were deemed outside the relevant market. The fourth case concerns the market for terminating segments of leased lines with high bandwidth (>2 MBit/s - 155 MBit/s). This market was initially considered not effectively competitive despite a low market share of the incumbent. The notification was withdrawn by the authority during the Commission's Phase I investigation.

Fixed call termination
Two notifications are relevant in the context of the Commission's Termination Rates Recommendation. They concern the notion of an efficient operator in the context of fixed termination services. 

In the Italian notification of fixed call termination (IT/2009/1026), AGCOM proposes to set alternative network operators' (ANOs) termination rates equivalent to Telecom Italia (TI)'s tariff at SGT level (equivalent to a tandem exchange). The Commission has asked AGCOM in its comments letter to implement a price control obligation on alternative network operators (ANOs) which reflects the costs of an efficient operator offering fixed call termination services. In this respect it is questionable whether termination at tandem exchange level still reflects the cost of an efficient operator. A lower number of interconnection points of ANOs (when compared to TI) should, in view of the Commission, not lead to higher charges for termination. Therefore, the Commission has invited AGCOM to set the tariffs of ANOs at the level of an efficient operator which could be equivalent to the level of the tariff set for local call termination of TI or at that cost level which is incurred by an operator which terminates calls at the level of TI's IP interconnection nodes.

Similarly, in the Austrian notification (AT/2010/1047), the Commission has asked the Austrian regulator TKK to implement a price control obligation on ANOs which reflects the costs of an efficient operator. TKK proposes to set the tariffs of ANOs at the level of the single tandem tariff of Telekom Austria (TA). The Commission has, however, questioned whether the single tandem level still reflects the cost of an efficient operator, in particular given that the lower number of interconnection points of ANOs may not lead to higher costs for termination. This lower number of interconnection points is due to a modern NGN infrastructure, which normally leads to lower costs for termination. Therefore, the Commission invites TKK to set the tariffs of ANOs at either the level of the most efficient alternative operator, or in the absence of such a calculation, at least at the level of the tariff set for local call termination of TA.

Wholesale infrastructure access and the definition of a separate fibre market
The notified draft measure relates to the market for wholesale (physical) network infrastructure access in Lithuania, which corresponds to market 4 of the Commission Recommendation on relevant markets.

The Lithuanian regulatory authority RRT had argued that there is a lack of substitutability between access products based on Fibre to the Home (FTTH) lines and metallic (copper) loops. RRT had identified two separate relevant markets, the market for unbundled access to the local metallic loop, and the market for unbundled access to local FTTH lines. Further to that, access provided through Fibre to the Building (FTTB) lines was excluded from both markets because in RRT's view such lines could not be unbundled.    

The Commission decided to extend its investigation by a further two months and argued in its respective serious doubts letter that the data provided by RRT do not support the lack of substitutability between access products based on FTTH lines and metallic loops and the definition of two separate markets. The Commission considered that copper and fibre networks, because of their similar technical characteristics, should both be included in the same relevant market. Moreover, the prices consumers pay for internet access appeared to be equivalent, irrespective of whether services are provided through fibre or copper loops. The Commission considered, moreover, that the exclusion of FTTB based access from the relevant markets had not been substantiated. It is technically possible to unbundle copper lines to connect each consumer's home to the basement of the building. RRT has not provided any convincing data to exclude such access. This notification was withdrawn soon after the opening of the Phase II investigation.
Terminating segments of leased lines and the treatment of Ethernet leased lines
One regulator notified the Commission of its plans to regulate the wholesale market for high bandwidth terminating segments of leased lines in some parts of the country (excluding 12 large cities). 

The Commission services had doubts particularly i) with regard to the incumbent's relatively low market share, which in 2008 was well below the 40% threshold, which is normally a sign of lack of market power, ii) on the large number of competitors that operate their own network infrastructure and, (iii) on the lack of analysis on potential competition spill-over to the rest of the country from those 12 major cities, which had already been deregulated.
Moreover, the Commission services were not convinced by the argument that the growth of demand for innovative Ethernet services, in which the incumbent holds very high shares, will increase the incumbent's share in the market as a whole. Ethernet is a data transmission protocol, which provides transparent and high capacity data transmission. The Commission services believe that regulators should in such context assess to which extent alternative operators are able to invest in Ethernet technology and keep control over their own infrastructure and market position. This notification was withdrawn during the Phase I investigation.
	Cocom meeting 22/04/2010
Statistics on Article 7 notifications on 13/04/2010


Annex I

· Commission actions since July 2003

· 624 cases closed with (416) “comments” letters

· 369 cases closed with (280) “no comments” letters

· 6 veto decisions

· 9 cases closed with (6) “withdrawal of serious doubts” letters

· 2 notifications declared “incomplete”

· 11 cases pending
· 45 withdrawals by NRAs
· Status of market reviews as of 13/04/2010(closed consultations)  Annex II
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Annex III

· Pre-notification meetings with NRAs 
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Annex IV

· Closed and pending cases since 04.02.2010
	Case reference number
	Notification Date
	Market reference
	Commission decision
	Commission decision       date

	PL/2009/1019
	27/11/09
	Wholesale national market of IP traffic exchange
	Closed by veto Phase II
	04/03/10

	PL/2009/1020
	27/11/09
	Wholesale market of IP traffic exchange
	Closed by veto Phase II
	04/03/10

	LT/2009/1022
	04/12/09
	Broadcasting transmission services, to deliver broadcast content to end users
	Closed (with comments)
	04/02/10

	IT/2009/1025
	18/12/09
	Call origination on the public telephone network provided at a fixed location
	Closed (with comments)
	22/03/10

	IT/2009/1026
	18/12/09
	Call termination on individual public telephone networks provided at a fixed location
	Closed (with comments)
	22/03/10

	IT/2009/1027
	18/12/09
	Transit services in the fixed public telephone network
	Closed (with comments)
	22/03/10

	LV/2010/1029
	04/01/10
	Call termination on individual public telephone networks provided at a fixed location
	Closed (with comments)
	04/02/10

	LV/2010/1030
	04/01/10
	Voice call termination on individual mobile networks
	Closed (with comments)
	02/04/10

	LV/2010/1031
	04/01/10
	Voice call termination on individual mobile networks
	Closed (with comments)
	04/02/10

	SE/2010/1032
	04/01/10
	Broadcasting transmission services, to deliver broadcast content to end users
	Closed (with comments)
	04/02/10

	BE/2010/1033
	06/01/10
	Modalities of the accounting separation obligation
	Closed (without comment)
	08/02/10

	CZ/2010/1034
	07/01/10
	Wholesale terminating segments of leased lines
	Withdrawn
	 

	LT/2010/1035
	11/01/10
	Wholesale access to the local loop for broadband and/or voice services
	Withdrawn
	 

	AT/2010/1036
	11/01/10
	Voice call termination on individual mobile networks
	Closed (with comments)
	11/02/10

	CZ/2010/1037
	12/01/10
	Access to the public telephone network at a fixed location for residential and non-residential customers
	Closed (with comments)
	12/02/10

	EE/2010/1038
	14/01/10
	Call origination on the public telephone network provided at a fixed location
	Closed (with comments)
	15/02/10

	FR/2010/1039
	14/01/10
	Voice call termination on individual mobile networks
	Closed (with comments)
	15/02/10

	EE/2010/1040
	15/01/10
	Call termination on individual public telephone networks provided at a fixed location
	Closed (with comments)
	15/02/10

	NL/2010/1041
	04/02/10
	Wholesale access to the local loop for broadband and/or voice services
	Closed (with comments)
	15/03/10

	RO/2010/1042
	08/02/10
	Broadcasting transmission services, to deliver broadcast content to end users
	Closed (without comment)
	08/03/10

	LV/2010/1043
	09/02/10
	Wholesale broadband access
	Closed (with comments)
	09/03/10

	LV/2010/1044
	09/02/10
	Wholesale terminating segments of leased lines
	Closed (with comments)
	09/03/10

	UK/2010/1045
	12/02/10
	Modifications of remedies (fixed narrowband retail and wholesale
	Closed (without comment)
	26/03/10

	AT/2010/1046
	15/02/10
	Call origination on the public telephone network provided at a fixed location
	Closed (with comments)
	15/03/10

	AT/2010/1047
	15/02/10
	Call termination on individual public telephone networks provided at a fixed location
	Closed (with comments)
	15/03/10

	AT/2010/1048
	15/02/10
	Wholesale terminating segments of leased lines
	Closed (with comments)
	15/03/10

	AT/2010/1049
	15/02/10
	Wholesale terminating segments of leased lines
	Withdrawn
	 

	FR/2010/1050
	16/02/10
	Wholesale terminating segments of leased lines
	Closed (without comment)
	17/03/10

	EE/2010/1051
	17/02/10
	Access to the public telephone network at a fixed location for residential and non-residential customers
	Closed (with comments)
	17/03/10

	NL/2010/1052
	22/02/10
	Wholesale access to the local loop for broadband and/or voice services
	Closed (with comments)
	05/04/10

	PT/2010/1053
	23/02/10
	Transit services in the fixed public telephone network
	Withdrawn
	 

	IE/2010/1054
	24/02/10
	Access to the public telephone network at a fixed location for residential and non-residential customers
	Closed (without comment)
	24/03/10

	BG/2010/1055
	01/03/10
	Transit services in the fixed public telephone network
	Closed (with comments)
	01/04/10

	PL/2010/1056
	01/03/10
	Broadcasting transmission services, to deliver broadcast content to end users
	Closed (with comments)
	01/04/10

	CZ/2010/1057
	11/03/10
	Voice call termination on individual mobile networks
	Closed (with comments)
	12/04/10

	PT/2010/1058
	11/03/10
	Voice call termination on individual mobile networks
	Closed (with comments)
	12/04/10

	CZ/2010/1059
	16/03/10
	Call origination on the public telephone network provided at a fixed location
	Pending
	16/04/10

	CZ/2010/1060
	16/03/10
	Call termination on individual public telephone networks provided at a fixed location
	Pending
	16/04/10

	SE/2010/1061
	19/03/10
	Wholesale access to the local loop for broadband and/or voice services
	Pending
	19/04/10

	SE/2010/1062
	19/03/10
	Wholesale broadband access
	Pending
	19/04/10

	DE/2010/1063
	19/03/10
	The minimum set of leased lines
	Pending
	19/04/10

	UK/2010/1064
	23/03/10
	Wholesale access to the local loop for broadband and/or voice services
	Pending
	01/06/10

	UK/2010/1065
	23/03/10
	Wholesale broadband access
	Pending
	01/06/10

	DK/2010/1066
	26/03/10
	Call origination on the public telephone network provided at a fixed location
	Pending
	29/04/10

	MT/2010/1067
	30/03/10
	Call termination on individual public telephone networks provided at a fixed location
	Withdrawn
	 

	UK/2010/1068
	01/04/10
	Voice call termination on individual mobile networks
	Pending
	23/06/10

	IT/2010/1069
	06/04/10
	Retail calls for residential and non residential customers
	Pending
	10/05/10

	CZ/2010/1070
	02/04/10
	Wholesale access to the local loop for broadband and/or voice services
	Pending
	03/05/10

	MT/2010/1071
	13/04/10
	Call termination on individual public telephone networks provided at a fixed location
	Pending
	13/05/10

	
	
	
	
	

	Closed (with comments)
	 
	 
	 
	 

	Closed (without comment)
	
	
	
	

	Withdrawn
	
	
	
	

	Closed by veto Phase II
	
	
	
	

	Pending
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