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Background and purpose

With the liberalisation of the European telecoms markets, the notion of independence of regulatory authorities has gained considerable importance. 
In the context of the introduction of competition in the markets for telecommunications terminal equipment, a distinction had already been made between activities or functions connected with drawing up specifications, monitoring application and granting type-approval of such equipment, and the commercial offering of such goods and/or services. This was the first instance in which the requirement for a body independent of undertakings engaging in commercial activities was introduced.

As regards telecommunications networks and services, the ONP regulatory framework established the conditions for effective competition in the telecommunications sector during the transition from monopoly to full competition. It is against this background that the requirement in the existing Framework Directive for effective and independent national regulatory authorities (NRAs) has to be seen, as a prerequisite for ensuring fair and effective regulation in the liberalised electronic communications markets (see Recital 1 of the Framework Directive 2002/21/EC).

This principle of separation between regulatory and operational functions in the electronic communications sector has evolved over time. Most recently, the Better Regulation Directive amending the Framework, Access and Authorisation Directives
 acknowledged that "the independence of the national regulatory authorities should be strengthened in order to ensure a more effective application of the regulatory framework and to increase their authority and the predictability of their decisions" (Recital 13). 

The need for independent national regulatory authorities has been addressed over the years as part of the monitoring and enforcement policy of the Commission, as indicated in its annual Progress reports to the Council and the Parliament (see also the Commission's 26th Annual Report on monitoring the application of Community law (2008).

The present document is intended to explain the understanding by the Commission services of the relevant provisions of the current and future Regulatory Framework, i.e. Article 3, paragraphs 1, 2, 3 and 3a, of the amended Framework Directive. It indicates the legal steps the Commission has taken so far to ensure the correct application of European legislation and illustrates in particular the changes that would be required in national legislation relating to the organisation of NRAs with the upcoming transposition of the Better Regulation Directive. This concerns not only the guarantees for the independent and impartial functioning of the national regulatory authority but also the need for the human, financial and legal resources that allow them to effectively perform these functions. It should be underlined that giving binding interpretation of European Union law is ultimately the role of the European Court of Justice.
1. Tasks of the NRA
Article 3(1) of the amended Framework Directive provides:

"Member States shall ensure that each of the tasks assigned to national regulatory authorities in this Directive and the Specific Directives is undertaken by a competent body."

Article 3(1) of the Framework Directive enshrines the general principle that each of the tasks assigned to NRAs is undertaken by a competent body. While the objectives of the NRAs' activities are mainly described in Article 8 of the Framework Directive, their tasks are specified across the many provisions of the Framework Directive and the Specific Directives. 

2. Independence of the NRA vis-à-vis market players
Article 3(2) of the amended Framework Directive provides:

"Member States shall guarantee the independence of national regulatory authorities by ensuring that they are legally distinct from and functionally independent of all organisations providing electronic communications networks, equipment or services. Member States that retain ownership or control of undertakings providing electronic communications networks and/or services shall ensure effective structural separation of the regulatory function from activities associated with ownership or control."

Recital 11 to Directive 2002/21/EC states:

"In accordance with the principle of the separation of regulatory and operational functions, Member States should guarantee the independence of the national regulatory authority or authorities with a view to ensuring the impartiality of their decisions. This requirement of independence is without prejudice to the institutional autonomy and constitutional obligations of the Member States or to the principle of neutrality with regard to the rules in Member States governing the system of property ownership laid down in Article 295 of the Treaty. […]"
In order to allow the regulatory framework for electronic communications to be successful in creating the conditions for effective competition in the electronic communications sector, national regulatory authorities' independence from any undue influence from market players must be ensured. This is aimed at guaranteeing the impartiality of their decisions. 

Article 3(2) of the Framework Directive outlines requirements for the organisational structures of the NRA. Member States must ensure that NRAs are legally distinct from and functionally independent of all market players. Moreover, when they retain ownership or control of such undertakings, they must ensure effective structural separation of the regulatory and the operational functions. The requirement applies, however, without prejudice to the institutional autonomy and constitutional obligations of the Member States or to the principle of neutrality with regard to property ownership rules (as laid down in Article 345 TFEU; former Article 295 EC).

The Commission has in the past expressed concerns with regard to several Member States over the implementation of Article 3(2) of the Framework Directive. The Commission took the view in these cases that the Ministry was to be regarded as a 'national regulatory authority' (within the meaning of Article 2(g) of the Framework Directive) when it was performing regulatory tasks as defined in the regulatory framework. Tasks carried out by the Ministry included activities such as the preparation of proposals for the national table of frequency allocations, the allocation of radio frequencies, the regulation of universal service obligations or the management of the national numbering plan. It appeared that the same Ministry was also responsible for activities relating to the (whole or partial) ownership or control of undertakings providing electronic communications networks or services. Therefore the Commission was of the view that the requirement of structural separation was not respected in these cases. In response to the Commission's concerns, several Member States took legislative and/or organisational measures to ensure structural separation accordingly. 

The Court of Justice of the European Union has delivered only one specific ruling relating to the independence of national regulatory authorities so far, which is the judgment of 6 March 2008 in case C-82/07, Comisión del Mercado de las Telecomunicaciones (CMT). While interpreting Article 3 of the Framework Directive with regard to the allocation of different regulatory functions to different authorities, it stated with regard to the assignment of national numbering resources and the management of national numbering plans that "where those functions are to be discharged, even partially, by ministerial authorities, each Member State must ensure that those authorities are neither directly nor indirectly involved in ‘operational functions’ within the meaning of the Framework Directive" (par. 26).

3. Impartial exercise of powers
Article 3(3) of the amended Framework Directive states:

"Member States shall ensure that national regulatory authorities exercise their powers impartially, transparently and in a timely manner. […]"

Impartiality is aimed at guaranteeing that the NRA acts and takes decisions in a neutral way, based on objective criteria and methodologies. In the view of the Commission’s services this principle also requires that Member States must provide for dissuasive civil, administrative and/or criminal sanctions in case of violations of the provisions on impartiality.

4. Adequate resources
With regard to the NRA resources, Article 3(3) of the amended Framework Directive states furthermore:

"[…] Member States shall ensure that national regulatory authorities have adequate financial and human resources to carry out the task assigned to them."

While the Commission has already emphasised the need for sufficient resources for NRAs in the past, this provision has further clarified these requirements: as a general principle, NRAs must not only exercise their powers in an independent and impartial way but must also have adequate financial and human resources. 
Recital 11 to the Framework Directive states that NRAs must be "in possession of all the necessary resources, in terms of staffing, expertise, and financial means, for the performance of their tasks". Although the availability of material, human and financial resources as such does not guarantee the independence of the regulatory authority, it seems to be a precondition, in the overall regulatory context, for an effective and independent functioning of the NRA (see also under point 7). 

5. Independence of the NRA vis-à-vis other State bodies
Article 3 (3a), first subparagraph, of the amended Framework Directive contains the following provisions:

"Without prejudice to the provisions of paragraphs 4 and 5, national regulatory authorities responsible for ex-ante market regulation or for the resolution of disputes between undertakings in accordance with Article 20 or 21 of this Directive shall act independently and shall not seek or take instructions from any other body in relation to the exercise of these tasks assigned to them under national law implementing Community law. This shall not prevent supervision in accordance with national constitutional law. Only appeal bodies set up in accordance with Article 4 shall have the power to suspend or overturn decisions by the national regulatory authorities."

Recital 13 to Directive 2009/140/EC states:

"The independence of the national regulatory authorities should be strengthened in order to ensure a more effective application of the regulatory framework and to increase their authority and the predictability of their decisions. To this end, express provision should be made in national law to ensure that, in the exercise of its tasks, a national regulatory authority responsible for ex ante market regulation or for resolution of disputes between undertakings is protected against external intervention or political pressure liable to jeopardise its independent assessment of matters coming before it. Such outside influence makes a national legislative body unsuited to act as a national regulatory authority under the regulatory framework. […]"

The amended Framework Directive contains explicit provisions with regard to the political independence of NRAs from other State bodies. In short, the objective is to strengthen the independence of the NRA in order to ensure a more effective application of the regulatory framework and to increase its authority and the predictability of its decisions. To this end, the NRA has to be protected against external intervention or political pressure liable to jeopardise its independent assessment of matters coming before it. 

Article 3(3a) of the amended Framework Directive states that NRAs responsible for ex ante market regulation or for the resolution of disputes between undertakings have to act independently and without seeking or taking instructions from any other body in relation to the exercise of these tasks assigned to them under national law. These provisions acknowledge that the NRAs have to carry out their task without external intervention or political pressure from other State bodies. NRAs that are responsible for ex ante market regulation or for the resolution of disputes between undertakings shall not seek or take any instructions from any other body in relation to the exercise of these tasks assigned to them. 

In the past, in some Member States, specific regulatory tasks relating to ex-ante market regulation (e.g. market definition, market analysis and SMP designation) were assigned to different NRAs, including departments within a given ministry. Assigning such specific tasks to departments within ministries, which are necessarily dependent on governmental or ministerial instructions, would no longer be compatible with the amended Framework Directive. It is worth noting that some Member States already in the past decided to transfer regulatory tasks from a ministerial body to the NRA. 
6. Dismissal of the NRA head

Article 3 (3a), second subparagraph, of the amended Framework Directive provides furthermore:
"Member States shall ensure that the head of a national regulatory authority, or where applicable, members of the collegiate body fulfilling that function within a national regulatory authority referred to in the first subparagraph or their replacements may be dismissed only if they no longer fulfil the conditions required for the performance of their duties which are laid down in advance in national law. The decision to dismiss the head of the national regulatory authority concerned, or where applicable members of the collegiate body fulfilling that function shall be made public at the time of dismissal. The dismissed head of the national regulatory authority, or where applicable, members of the collegiate body fulfilling that function shall receive a statement of reasons and shall have the right to request its publication, where this would not otherwise take place, in which case it shall be published."

Recital 13 to Directive 2009/140/EC states in this regard that for the purpose of protecting the NRA against external intervention or political pressure "rules should be laid down at the outset regarding the grounds for the dismissal of the head of the national regulatory authority in order to remove any reasonable doubt as to the neutrality of that body and its imperviousness to external factors". 
National legislation must ensure that the head of the NRA or the members of the collegiate body fulfilling that function or their replacements may be dismissed only if they no longer fulfil the conditions required for the performance of their duties. These conditions must be laid down in advance in national law. The decision to dismiss the head of the NRA (or the members of the collegiate body) must be made public at the time of dismissal. The dismissed head (or the dismissed members of the collegiate NRA) must receive a statement of reasons and will have the right to request its publication. 

The second part of Article 3(3a) corresponds to the established interpretation of European Union law by the Commission. In its practice over recent years, the Commission has firmly defended the idea that clear rules regarding the formal establishment and dismissal of the NRA are a prerequisite for the impartiality and the transparency of the NRA's functioning. On several occasions, the Commission has also expressed concerns regarding the rules governing the dismissal of the NRA or its head before the end of their term of office. The failure of the authorities to provide for a clear term of office for the NRA or their too broad discretion as regards the removal of the chairman would lead to a situation in which the independence of the NRA was not guaranteed. 

7. Separate annual budgets
Article 3(3a), third subparagraph, states:

"Member States shall ensure that national regulatory authorities referred to in the first subparagraph have separate annual budgets. The budgets shall be made public. Member States shall also ensure that national regulatory authorities have adequate financial and human resources to enable them to actively participate in and contribute to the Body of European Regulators for Electronic Communications (BEREC)."

According to Recital 13 to the Better Regulation Directive, it is "important that NRAs responsible for ex-ante market regulation should have their own budget allowing them, in particular, to recruit a sufficient number of qualified staff. In order to ensure transparency, this budget should be published annually". Furthermore, these NRAs must have adequate financial and human resources to enable them to actively participate in and contribute to BEREC.
8. Other elements of independence 

In a number of Court cases the Commission has had the opportunity to defend the NRA's powers against the Member States' claims that regulation in some cases would be better ensured by the intervention of the legislature. In case C-227/07, Commission/Poland (judgment of 13 November 2008), Poland claimed that its approach of imposing the obligation to negotiate access by law and not through the assessment of the national regulatory authority, by means of a market analysis, was the best way of implementing the principle of legal certainty (par. 32). The Court found however that by not providing for intervention by the national regulatory authority prior to the imposition of an obligation to negotiate access agreements, the law did not allow for any assessment of the circumstances described in Article 12(1) of the Access Directive (par. 43).

In case C-424/07, Commission/ Germany (judgment of 3 December 2009), the Commission alleged that the German authorities, by defining "new markets" by law, contrary to the definition and market analysis procedures laid down by the regulatory framework, limited the discretion of the NRA to regulate these markets. In its judgment, the Court found that the NRAs have a broad discretion, in carrying out those regulatory functions, in order to be able to determine the need to regulate a market according to each situation on a case-by-case basis (par. 61).

9. Accountability of the NRA with regard to their independence

With regard to the prohibition on NRAs to seek or to take instructions from any other body, Article 3(3a) of the amended Framework Directive adds: "This shall not prevent supervision in accordance with national constitutional law." 

While NRAs enjoy independence from other state bodies or authorities, they will have to exercise their discretion within the limits of the national law implementing Community law and under the supervision of the authorities in accordance with national constitutional law. State scrutiny exercised over the NRAs responsible for market regulation in the electronic communications sector should nevertheless need to be consistent with the requirement of independence (see for example the Court's interpretation of the notion of independence and supervision in relation to data protection authorities, judgment of 9 March 2010, C-518/07, Commission/Germany, par. 18-19, 25, 36). As a matter of fact, in some Member States national (constitutional) law provides for specific independent administrative authorities which have been vested with regulatory functions. In such instance, the legislator may impose an obligation on the NRA to report their activities to the parliament on regular intervals.

� See e.g. joined cases C-46/90 and C-93/91 Lagauche [1993] ECR I-5267, paras. 25-26 and 37-38, referring to Case C-18/88 RTT v GB-Inno-BM [1991] ECR I-5941.


� Directive 2009/140/EC of the European Parliament and the Council of 25 November 2009 amending Directives 2002/21/EC on a common regulatory framework for electronic communications networks and services, 2002/19/EC on access to, and interconnection of, electronic communications networks and associated facilities, and 2002/20/EC on the authorisation of electronic communications networks and services, OJ L 337 of 18.12.2009, p. 37-69.


� Commission Staff working document, Situation in the different sectors, Accompanying document to the Report from the Commission, 15 December 2009, SEC(2009) 1684, p. 205. 
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