
ANNEX XXI
TURKEY
A. General Institutional Environment 
A.1. Implementation of the EU regulatory framework

1. How many infringement proceedings have been initiated against your Member State concerning the improper transposition of the framework or for any failure by the regulator to apply the EU regulatory framework in the last three years to 31 December 2009? Please specify (i) the number and grounds of such proceedings; and (ii) how many proceedings were closed as of 31 December 2009.

None. Since Turkey is not a Member State.
A.2. NRA enforcement powers 

2. Up to what level (either in EUR or percentage of turnover) is your NRA entrusted to impose administrative fines, if at all?  If your NRA does not have such powers, please specify whether another authority can impose fines and up to what level. 

	EUR
	% Turnover

	up to 1 Million TL (482.975 €) in regard to contradictions to law resulted from actions of newly entered operator.

up to 10 Million TL (4.829.751 €) in regard to contradiction to procedure of technical compatibility.
	3 %of the previous calendar year’s net sales of the operators


3. Is your NRA empowered to impose periodic penalty payments? If so, what is the maximum amount of periodic penalty payments (either in EUR or percentage of turnover) that your NRA is empowered to impose? 
	Power to impose periodic penalty payments:
	[image: image1.wmf]

NO



	Maximum amount of periodic penalty payments
	EUR

	
	% Turnover


4. Is your NRA
 :
-
empowered to suspend the commercial launch of offers (prior to their introduction to the market) which are regulated or are based on regulated inputs pending compliance with ex ante obligations (such as the obligation to supply wholesale services which would enable competition on the retail market)?  

[image: image2.wmf]

YES


ICTA is empowered to suspend the commercial launch of offers of SMP operators. ICTA has the power to impose to an SMP operator the obligation to provide specific services on a wholesale basis for resale by third parties in the scope of Access and Interconnection Ordinance.  

In addition, the new Tariff regulation, which came into force in December 2009, introduced a “notification procedure” to be included in the tariff regulation. According to this procedure, unless otherwise specified, new tariffs and its changes in tariffs offered by operators having SMP are subject to a “notification procedure”. 
The Authority is empowered to regulate retail tariffs of operators with significant market power within the framework of new Tariff Ordinance which is dated on November 12, 2009. Article 8 of this Ordinance is on the “notification procedure”. The third, fourth and fifth paragraphs of Article 8 are as follows:

“(3) The operator is obliged to submit detailed information and documents including general terms and conditions related to service with their notifications in a clear and understandable manner providing that their tariffs mainly comply with clause (b) of first paragraph of Article 7 of this Ordinance and relevant regulations of the Authority.

(4) In the case of deficiencies and/or noncompliance of notifications with relevant regulations of the Authority or necessity of supplemental  information and document(s) for notifications; the Authority shall be entitled to void the notification submitted within the scope of third paragraph of this Article and/or to request amendment of aforementioned noncompliance and deficiencies or supplemental information and document(s).    

(5) In case the Authority notices that the tariff notification has deficiency after entering into force, the Authority shall be entitled immediately to abort relevant tariff and/or to request immediate amendment from operator for the deficiency". 

The term “operator” in the provisions refers to operator with significant market power in relevant markets. As is clearly understood from provisions, our Authorities power in terms of regulation of incumbent operator’s tariffs is beyond suspension. On the other hand, our Authority’s power on regulating wholesale offers are mentioned above (in Response 1).

-
please confirm that this power would also apply if the retail market is unregulated but the retail service is based on a regulated wholesale input.

No.  ICTA has no power to suspend commercial launch of offers in unregulated market prior to their introduction to market. There is no approval procedure of tariffs except SMP operators (see above).

5. Is your NRA explicitly restricted under the current legislation (that may apply to the telecoms sector) from imposing equivalence of inputs on SMP operators? If yes, please explain:
[image: image3.wmf]

NO


There is no specific provision restricting ICTA from imposing equivalence of inputs on SMP operators.
6. Is your NRA: 
· explicitly empowered under the current legislation (that may apply to the telecoms sector
) to impose (functional and/or structural) separation for assets which relate to a market on which enduring SMP has been found?  Such powers should go beyond the general exceptional measures provided for in article 8(3) Access Directive.
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NO


There is no regulation about functional and/or structural separation in Turkey.
· If such a power exists, is it restricted in scope under the law otherwise than in accordance with provisions foreseen in the revised EC framework?
N/A. Under the current legislations, ICTA is not empowered to impose (functional/and or structural) separation for assets which relate to a market on which enduring SMP has been found.

7. Is your NRA explicitly empowered to conduct inspections at the corporate and/or operational premises of SMP operators?  

	Corporate premises:
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YES



	Operational premises
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YES




Although there is no legal restriction, ICTA is reluctant to conduct inspections at the premises of SMP operators. There are only a very limited number of cases about such inspections.
8. Is your NRA explicitly restricted from collecting information on the network deployment plans of operators such as those for next generation access?  
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NO


A.3. Scope and scale of NRA resources
9. Does your NRA have the financial capability to set levels of remuneration so as to attract and retain suitably qualified key staff?  Please specify more particularly:

· Whether it  is legally entitled to set the level of remuneration separate from civil service pay scales;
Yes. It is entitled under certain limitations.

· if not, whether the pay-scale allows for higher remuneration level compared to other civil servants, and 
ICTA is legally entitled to set the level of remuneration separate from civil service pay scales.  ICTA’s pay-scale is better than average pay-scale of civil servants

· whether the NRA has found it difficult to attract or retain qualified employees compared to compensations paid in the private sector (if you consider that this is not the case, please substantiate).  
ICTA has the financial capability to attract junior and qualified staff. Law No : 2813 Article 5 (Paragraph seven amended: 5/11/2008-5809/67 art.) The Chairman of the Board is provided with a monthly salary that is equal to the salary paid to the Undersecretary of the Prime Ministry including all kinds of payments, financial and social rights. The payment items which are paid to the Undersecretary of Prime Ministry without any tax deduction or any other deduction will also be paid to the Chairman of the Board without any deduction according to this Law. The members of the board are paid according to the same procedures and principles on condition that their payments are not exceed the payment of the Chairman of the Board. Being limited with the social rights and benefits specified in the Law No. 657 and other Laws, terms and procedures to be applied in determining and providing social rights and benefits to Chairman and the members of the Board, as well as the personnel of the Authority are determined by the Board. Salaries and other financial rights of the personnel assigned in the Authority are determined by the Board taking into consideration the hierarchy among them. Overtime payment and performance based award are paid to the personnel in line with the terms to be determined by the Board. The total payments to the personnel of the Authority shall not exceed the total payments to the members of the Board.

10. Does your NRA have responsibility for spectrum?  Please indicate specifically if the NRA or another body is in charge of :

· elaborating the frequency allocation plan; and 
According to the Law, in order to prevent interference of wireless transmissions and to effectively and efficiently allocate the frequency bands, (elaborating and updating) national frequency planning, allocation, assignment, international coordination and registration, via considering the international plan and decisions taken by international foundations and technological developments, are performed and administered by ICTA. 
· the granting of the right to use spectrum?
Pursuant to the Electronic Communications Law no. 5809 dated 5/11/2008 and the By-Law on Authorisation for Electronic Communications Sector dated 28/5/2009, ICTA has the responsibility for granting of right to use spectrum under the scope of authorisation to companies intending to provide electronic communications services and/or installing or operating networks or infrastructures in electronic communications sector.  
A.4. NRA Independence

11. Are the powers and discretion of the NRA provided for in the EU Framework in relation to the conduct of market analyses (in particular its scope to collect information, analyze markets, and specify particular remedies) restricted through the way in which the provisions have been transposed into national law? If yes, please describe the restrictions applied.

No, there are no such restrictions.

12. Does the Ministry have the power to give instructions to the NRA for the exercise of the tasks assigned to NRAs? If yes, what is the scope of this power? Has it ever been exercised? Please provide details on the scope of the policy directions that can be given and their effects.   

All the legal tasks of the NRA are absolutely independent from the relevant Ministry. Any other organ, authority, institution or person cannot give orders or instructions to the Authority according to the art. 5/2 of  the Law On The Foundation Of The Information And Communication Technologies Authority numbered 2813 : “ The Authority shall act independently while performing its duties. No organ, authority, institution or person can give orders or instructions to the Authority.” Thus, ICTA considers that there is not any uncertainty on the independence of the NRA. 

However, according to the art. 5/1 of the Law on Electronic Communication numbered 5809; the Ministry is empowered to prepare the policies about (i) Development of communication infrastructure and services, and (ii) Development of electronic communication industry.  ICTA has to operate within the scope of these policies. According to this provision the relevant Ministry as a political authority can prepare the policies about electronic communication services and industry but the NRA considers that the Minister may not give specific instructions on the electronic communication services and industry to the NRA.
13. Are there any NRA decisions which cannot be enacted or enter into force without an approval or other intervention of the Minister or the Government?

Generally, the NRA decisions come into force without any approval of the Minister or Government according to the art. 5/2 of the Law numbered 2813.

However, there are decisions which request the intervention of the Minister, namely: 

- Setting strategies and policies regarding electronic communications services such as numbering, internet domain names, satellite position and frequency allocation which are based on scarce resources
- All expropriation decisions are realized by the Ministry, 

- ICTA takes the view of Ministry in the cancelation of licenses of operators which use scarce resources and gives services in nation-wide..

According to certain respondents ICTA voluntarily subjects all regulations to prior approval of the Ministry although it is not legally required to do so.  This is contested by the NRA.  
14. What are the grounds for removal of the head of your NRA?  Please specify whether this restricts the discretionary power for politically motivated removals or whether there are adequate legal and procedural safeguards for scrutinizing the grounds for removal.  Please also specify if the conditions of Article 3 a of the new Framework Directive are fulfilled
. 
Grounds for removal of the head of ICTA and the members of the Board are stated as follows in the last sentence of the art. 8/1 of the Law numbered 2813 “The Chairman and the Members of the Board can be dismissed from their position with the Decision of the Council of Ministers before the expiration of their term of office, in the event that they display incapacity to work due to a disease or disorder that constitutes an impediment before their performance at work or lose the qualifications that were required for their assignment to the concerned position”.
There is no obligation to state the reasons nor to publish the dismissal.
15. What percentage of the share capital of the incumbent operator or any other telecom provider operating in the relevant country is held by the Government? Does it confer control?

	Share (%)
	Control

	Türk Telekom (the incumbent) – 30%
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YES

 (including golden share)

	Türksat – 100%
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YES



	TTNet -30%
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YES



	Avea – 24%
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YES




A.5. Dispute settlement body procedure (for disputes between ECN/ECS providers) (Art. 20 FD)

16. Is the dispute settlement body a separate body from the NRA? 

[image: image12.wmf]

NO


There is no separate body. The dispute settlement body can be the relevant department of the ICTA (Information and Communication Technologies Authority) depending on the scope of the dispute.

17. Can your dispute settlement body (or NRA if it is the dispute settlement body) adopt interim measures prior to final settlement of the dispute?
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YES


Yes. ICTA can adopt interim prices, terms and conditions within the dispute resolution procedure.

A.6. Appeal procedure

18. What is the applicable standard to obtain suspension of the decisions of the NRA challenged on appeal (e.g., irreparable harm and prima facie illegality) and how is it applied in practice (rarely granted or easy to obtain)?

The operators can take suspension decision against the Authority’s regulations from the State Council, as a first instance court. According to Art. 27 of Law No. 2577, the court can obtain suspension on legal grounds if irreparable harm and prima facie illegality cases occur simultaneously. It is rarely granted.
19. Please list all decisions which have been appealed since 1 January 2007 and provide the total appeal duration for each case starting from the notification of the appeal and ending with the final judgement (please include second/third grade appeals against first grade judgements).
	Subject of Appeal
	Date of notification
	Date of final judgement

	ICTA Decision dated 21 May 2009 on local call services to Standarthatt   subscribers until the end of year 2009and to Hesaplihatt   subscribers .
	8 July 2009
	Suspension Decision date 

4 December 2009

Judgement is not finalized.

	ICTA Decision dated 24 June 2009 on new geographic area codes for all cities of Turkey and assigning subscriber numbers to ALTNETS under new area codes. 
	30 July 2009
	Suspension Decision date 

6 January 2010

Judgement is not finalized.


	Year
	2007
	2008
	2009

	Judgment of Dismissal
	23
	6
	

	Judgment of the Acceptance of Case
	
	1
	

	Pendency
	42
	45
	26

	Total
	65
	52
	26


Average duration for all appeals is between 8 months and 1 year.
20. What are the locus standi requirements (i.e., admissibility requirements) that third parties must fulfill to be allowed to challenge the NRAs decisions?  Have these requirements been applied restrictively so as to prevent third parties (beneficiaries of the SMP-regulation) from challenging NRAs’ decisions addressed to an SMP-operator?

Third parties have to be considerably affected by the result of NRA decision in order to be able to challenge it. However, such requirements have not been applied restrictively and associations of operators and consumer associations were able to open court cases against NRA decisions at administrative courts and at the State Council.

21. Please list the appeals that have been brought against your market analysis decisions (including further decisions implementing market analysis decisions) adopted between 1 January 2007 and 31 December 2009.

	Subject of appeal 
	Affected market

	SMP determination
	Mobile termination market 
Mobile access market


Court ruled against the applied parties.
22. How many of these appealed market analyses have been annulled or reformed (in total or partially).  Please specify.
None.
B. Key-enablers for market entry and network roll-out

B.1. Rights of way and facility-sharing (Art 11 FD)

23. Can rights of way for the roll-out of fixed telecommunications networks in the entire country be obtained:

· from a single authority; or, if not,
No. There is no single authority for Rights of Way (RoW) applications. The RoW can be obtained from various RoW suppliers as well as real persons or legal entities according to which public or private proprietary area is used.
· through a common procedure which is published and uniformly applied in the whole territory of the country.
No. There is a legislation regarding the issue (By-Law on Rights of Way).  However, there is no common nationwide procedure. The procedure differs depending on which public or private proprietary area is used and the procedures were left to the parties.
24. For the resolution of disputes regarding rights of way is there :
· a single forum with nationwide competence to resolve these disputes?
No. The Courts are authorized for resolution of disputes regarding RoW. There is no alternative means on this area for dispute resolution pursuant to our legislation.

· Or, if not, a common procedure which is published and uniformly applied in the whole territory of the country?
Yes. The legislation on RoW is depicted in the Electronic Communications Law dated 5/11/2008 and No: 5809 and By-Law on “Regulation Regarding the Rights Of Way in Execution of Telecommunication Services”. The procedure of Row is determined by this legislation. But market players highlight that it is hard to say that such legislation is uniformly applied, because there are a number of other laws effecting RoW such as Municipalities Law etc.
25. What are (in Euro) the charges levied (if any) for obtaining rights of way for the roll-out of a fixed network - or the median or range if conditions vary.

No. The charges are decided by the parties through negotiations. More clearly, the RoW cost, which can be demanded by RoW supplier, is freely determined between the parties provided that the principles specified in this regulation are complied with and it does not constitute an abuse of the right.  Municipalities apply their own charges within the cities. Such charges are city specific. For example, Istanbul municipality charges two types of fees: ‘infrastructure participation fee’ and ‘right of way fee’; right of way fee changes with the usage of different routes. Operators choose to go by an existing infrastructure, the fee is about 0, 17 Euro/meter per year and going by a tunnel costs about 3, 45 Euro/meter per year.

Intercity charges vary within much wider limits. Some state entities (BOTAŞ, TCDD, and General Directorate of Highways etc.) prefer to auction rights of way to the highest bidder which basically limits access for licensed operators. By participating in these auctions the incumbent can make it very difficult for new operators to build a network.

26. What is the average timescale from formal application to obtaining permissions for rights of way for the roll-out of a fixed network?

There is no common timescale for RoW. But, public corporations and institutions evaluate the references for the demand of rights of way by giving priority and without any delays and conclude such procedure within sixty days and market players indicated that the minimum time is one month.

27. Is there a regulated access to conduits (ducts and sewers) other than mandated on the basis of SMP regulation? Has such access been used in practice and if so, to what extent?
No. There is no provision in Reference Offers about duct or sewer Access.
According to the Article 17 of the Electronic Communications Act, The operators who installs facilities on or under Public or third parties’ land or use of property or take advantage of a procedure for expropriation is obliged to provide Facility Sharing. Such access has not been used in practice.
B.2. Numbering

28. What is the average timeframe for obtaining the assignment of numbers from the receipt of the application to the completion of the assignment process? 

According to the By-Law on Numbering, complete applications (after all the documents required have been submitted) shall be finalized in 30 days on a “first come first served” basis.  In practice, average time frame for obtaining the assignment of numbers from the receipt of complete application is approximately 5 days. However, if there are deficiencies in documents needed for application then assignments are completed within 3 months after all documents are delivered.
3 months time frame does not happen frequently. It happens rarely. Approximate 5 days average is already calculated by considering this issue.
29. Can geographic numbers be used for VoIP services with a nomadic character?  In other words, are there any mandatory territorial requirements for using geographic numbers (e.g., a number must be given for a line located in a specific geographic area)? 

No. Geographic numbers are used only in the related geographic region. Separate number range determined for nomadic use. 
30. Is number portability legally mandated (meaning that it is not within the donor operator’s discretion) for porting numbers to VoIP services (including VoIP services that would not satisfy the PATS conditions)? 
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YES


Yes. According to the By-Law on Number Portability, geographic numbers, non-geographic numbers and mobile numbers in the National Numbering Plan are within the scope of number portability. The operators to whom each one of the said number sources being allocated and the operators who allocate such numbers to the subscribers shall be obliged to ensure number portability.
31. What is the average wholesale price for porting individual fixed numbers, if available (you may provide ranges if more convenient) (See Figure 50a of the 14th Implementation Report)? 

Fixed number portability was implemented on 10 September 2009. Pursuant to the By-Law on Number Portability, donor operator may recover its administrative cost from the recipient operator through one time charge per ported out number. This fee is negotiated between the operators and in case of a dispute, upon their application to the Authority, Authority define the upper limit. Currently, certain operators already applied for dispute resolution and process is ongoing.
Thus, since the NRA did not set wholesale price set for porting individual fixed numbers, incumbent is applying 7,5 TL (3,5 Euro) price for porting per individual number.

32. Is there a charge levied on customers for porting fixed numbers by the incumbent fixed operator? 
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NO


33. What proportion of fixed numbers were ported in 2008 (See Figure 50a of the 14th Implementation Report for the amount of numbers ported to be compared with the total amount of fixed numbers)? 
Fixed number portability is implemented on 10 September 2009, thus no available data for 2008.

For 2009, 163 fixed numbers were ported. In percentage, this is negligable. 

Although fixed number portability was legally started in 10 Sep 2009, actual application is truly not started yet, because of the problems that alternate operators are facing. Thus the number of fixed numbers ported is close to zero for the end of 2009

34. What was the average timescale for the porting of fixed numbers in 2008 from submitted request to switching (See Figure 50 b of the 14th Implementation Report)?

Fixed number portability is implemented on 10 September 2009, thus no available data for 2008 and only163 fixed numbers ported in 2009.

Although fixed number portability was legally started in 10 Sep 2009, actual application is not started yet, because of the problems that alternate operators are facing. Thus there is no available data for timescale.  Statistics for mobile NP were used as a proxy (4 days).
35. What is the average wholesale price for porting individual mobile numbers, if available (you may provide ranges if more convenient) (See Figure 16 b of the 14th Implementation Report)?

Upper limit determined by the Authority as 2 TL (Less than 1 Euro) but operators decided not to charge each other.
36. Is there a charge levied on customers for porting mobile numbers by the largest mobile network operator? 
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NO


37. What proportion of active mobile numbers were ported in 2007-2008 (See Figure 16 a of the 14th Implementation Report)?

Mobile number portability is implemented on 9 November 2008.  For the period of 9 November-31 December 2008, porting rate is 1,51% (653 k mobile numbers were ported). By the end of 2009, porting rate is 14,83%. 
38. What was the average timescale for the porting of mobile numbers in 2008 from submitted request to switching (See Figure 15 b of the 14th Implementation Report) ?

The average timescale for porting mobile numbers in 2008 from submitting of request to switching was approximately 4 days.

B.3. Frequencies 
39. Is the national allocation table with an indication of the bands and conditions of access to spectrum published? Please indicate where the national allocation table is published, e.g. the website.

The national frequency allocation table is published on the website of the Authority with indications of strategy for the bands, licensing regime of the bands, channel occupation rules like permitted transmit powers and application details. The table also indicates whom and until when the GSM and UMTS frequencies are assigned. The link of the allocation table is:

http://ifis.btk.gov.tr/WMFYS/MilliFrekansSorgu.aspx?Lng=en.
40. Please specify the services/bands for which spectrum trading is permitted? Please give examples of spectrum trading actually occurred.  If no trading has taken place please explain why.

No. The spectrum trading implementations that spreads in Europe is considered in scope of harmonisation to EU legislations and some subjects are included into newly prepared “Electronic Communication Law” in order to allow related implementations. In the law NRA (ICTA) is empowered to make relevant regulations to enable spectrum trading but there is no published legislation that regulates spectrum trading.

41. Are there any current legal restrictions on the services that can be provided or the technology that can be used in the 3,5 GHz frequency bands? In particular please specify if there are any legal restrictions preventing the provision of ‘mobile’ services in those bands.  If coordination with countries outside the EU requires restrictions in certain geographic areas, please explain what practicable efforts have been made to solve such restrictions
?
For the wideband wireless access systems, 3.5GHz and 3.7GHz frequency bands are approved and in this context, some arrangements are made in National Frequency Plan considering the regulations done by CEPT and EU and the bands are allocated as point-to-multipoint systems. However, there is not any regulation regarding the technology that will be used in mentioned bands. Additionally, while some operators have permitions for test and trial, operators in Turkey are not allowed to use 3, 5 GHz frequency bands at this stage.  .

42. Has the 2,6 GHz frequency band already been made available on technologically neutral conditions, (in accordance with Commission Decision of 13 June 2008 on the harmonisation of the 2500-2690 MHz frequency band for terrestrial systems capable of providing electronic communications services in the Community)? 
No. 2, 6 GHz frequency band is not allocated to any operator.  2500-2690 MHz band is planned as an additional band to IMT-2000 in National Frequency Plan.

43. Did your Member State adopt technologically neutral conditions for the 900/1800 MHz band? Please specify the current status.

No. The 900/1800 MHz bands are being used for (2G) GSM Mobile services.

44. What is the status of digital switch-over? Please specify if switch-over has already occurred or when it is scheduled.
Currently, trials for broadcasting of DVB-T are going on in the three big cities. This activity is funded by the Ministry though the Universal Service Fund.  The goal is widening the terrestrial digital video broadcasting throughout the country as soon as possible. 
According to Final Acts of Regional Radiocommunication Conference (GE06), the final date of analog switch off broadcasting services in the frequency bands 174-230 MHz and 470-862 MHz is 17 June 2014 in parts of Region 1 and Region 2 including Turkey.

ICTA as the authority on the related issue has declared that it plans to finish digital switch-over in 2014. There is no other organization in Turkey that might have a word on the issue or the power to change the planned schedule otherwise. So it is 2014 unless ICTA states otherwise.

45. Has a decision been taken as to how to allocate the frequencies freed-up as a result of digital switch-over - including an allocation to telecom services? If so, please describe the allocation. If not, has a consultation been initiated and under what timeframe?

Not at this stage.  After the analogue switch off, analogue terrestrial frequencies will be freed-up and will be allocated to other applications. To benefit from digital dividend; in the beginning the applications will most likely be DVB-T and in the future, mobile services, DVB-H and interactive services. Because of the fact that the mentioned band is intensively used by analogue TV broadcasting, no transition to digital broadcasting has been initiated which are de facto situation in our country and studies made by international organizations are going on, there is no concrete output of this topic.  However, it has been aimed to determine a roadmap about this as defined as a necessary element in order to build this study by our Authority and it has also been in Annual Work Plan- 2010. Extensive work continues to prepare digital dividend for release, including technical liaison in EU, CEPT and ITU.
46. Has spectrum been made available which could be used for mobile TV (not including UMTS)? If yes, what spectrum?
No.
C. NRA’s Regulatory Processes

C.1. Market analysis process
47. Out of the 18 markets identified in the 2003 Commission Recommendation, how many second rounds of market analyses have been completed as of 31 December 2009?

ICTA published the final Board market analysis decision in 2009 for about 9 to 10 markets, and 4 second rounds of market analyses have been completed as of 31 Dec 2009.

Except transit services in the fixed public telephone network, broadcasting and international roaming markets, all of 15 markets identified in 2003 Commission Recommendation have been completed by their consultation and response to the consultation process by the end of 2009. Currently 15 markets are published as final documents in the web site. But Board decision related to market analyses was declared just for 9 markets by the end of 2009 (Access to the public telephone network at a fixed location, local and/or national telephone services provided at a fixed location, Call termination on individual public telephone networks provided at a fixed location, Access and call origination on public mobile telephone networks and Voice call termination on individual mobile networks).

ICTA identified 10 markets in 2009 namely;

- Access to the public telephone network at a fixed location
- Publicly available telephone services provided at a fixed location
- The minimum set of leased lines
- Call origination on the public telephone network provided at a fixed location

- Call termination on individual public telephone networks provided at a fixed location

- [Transit services in the fixed public telephone network]

- Wholesale unbundled access (including shared access) to metallic loops and sub-loops for the purpose of providing broadband and voice services

- Wholesale broadband access

- Access and call origination on public mobile telephone networks

- Voice call termination on individual mobile networks

48. Please provide the average duration of each market analysis procedure made by your NRA, starting from the launch of the process (i.e., first request for information) until the adoption of the final decision including identification of remedies, where appropriate.  (See table)
First round started for the consolidated 9 markets (16 markets consolidated by ICTA to 9 markets) in 2005 and the final decision has been taken in approximately 12 months. Second round was started including 1 new market definition, in the beginning of 2009. 4 of them completed and others not completed yet.

	Markets in 2003 Commission Recommendation
	Duration first review
	Duration second review
	Duration third review
	Markets in 2007 Recommendation
	Duration first Review

	1. Access to the public telephone network at a fixed location for residential customers
	3 Months
	
	
	1. Access to the public telephone network at a fixed location for residential and non-residential customers
	3 Months

	2. Access to the public telephone network at a fixed location for non-residential customers
	
	
	
	
	

	3. Publicly available local and/or national telephone services provided at a fixed location for residential customers
	3 Months
	
	
	 Publicly available local and/or national telephone services provided at a fixed location for residential customers
	5 Months

	4. Publicly available international telephone services provided at a fixed location for residential customers
	
	
	
	
	

	5. Publicly available local and/or national telephone services provided at a fixed location for non-residential customers
	
	
	
	
	

	6. Publicly available international telephone services provided at a fixed location for non-residential customers
	
	
	
	
	

	7. The minimum set of leased lines
	6 Months
	
	
	The minimum set of leased lines
	2 Months

	8. Call origination on the public telephone network provided at a fixed location
	6 Months
	
	
	2. Call origination on the public telephone network provided at a fixed location
	1 Month

	9. Call termination on individual public telephone networks provided at a fixed location
	10 Months
	
	
	3. Call termination on individual public telephone networks provided at a fixed location
	4 Months

	10. Transit services in the fixed public telephone network
	6 Months
	
	
	Transit services in the fixed public telephone network
	Not completed

	11. Wholesale unbundled access (including shared access) to metallic loops and sub-loops for the purpose of providing broadband and voice services
	3 Months
	
	
	4. Wholesale (physical) network infrastructure access (including shared or fully unbundled access) at a fixed location
	2 Months

	12. Wholesale broadband access
	3 Months
	
	
	5. Wholesale broadband access
	2 Months

	13. Wholesale terminating segments of leased lines
	
	
	
	6. Wholesale terminating segments of leased lines, irrespective of the technology used to provide leased or dedicated capacity
	

	15. Access and call origination on public mobile telephone networks
	1 Month
	
	
	Access and call origination on public mobile telephone networks
	13 Months

	16. Voice call termination on individual mobile networks
	3 Months
	
	
	7. Voice call termination on individual mobile networks
	13 Months

	17. The wholesale national market for international roaming on public mobile networks
	
	
	
	
	

	18. Broadcasting transmission services, to deliver broadcast content to end users
	
	
	
	
	


C.2. Transparency of the NRA’s processes

49. What timescale is allowed for commenting on proposals of general interest (that is all interventions of the NRA which extends beyond the adoption of individual administrative decisions or which only constitute a mechanical application of the law or involve a very limited discretionary power)?

Excluding a few exceptional cases, at least 4 weeks is allowed for comments of relevant parties including end users. However, comments that are sent to ICTA after 4 week-period are also considered if the ICTA decision is not finalized, yet.
In practice, market players refer to a period of 2 to 4 weeks in practice.  On the other hand, several cases have been experienced, where the responses of alternative operators have been waited even after 4 weeks reaching 6th or 7th week. 
50. Does your NRA publish all its decisions upon their adoption in an official journal or on-line? If so, is publication a formal requirement or is it common practice as a result of a self-imposed obligation? If decisions are not published, please explain how third parties can be informed on decisions and how they can access them?

All laws, ordinances and communiqués are published in the Official Gazette as a common practice. Other regulatory decisions (like market analyses, board decisions) might be published on ICTA’s website on a case by case basis.

ICTA decisions as well as its other activities have to be transparent. However, there is no specific requirement for ICTA to publish its decisions in its constitution. Recently ICTA started to publish its decisions on its website. ICTA decisions as well as its other activities have to be transparent. There is a legal requirement to publish a decision. In article 6, paragraph ç of the electronic communications law numbered 5809; “To make the Board decisions those concern the operators and consumers publicly available with its rationale and processes” is stated as one of the competencies of  ICTA. 

Therefore, ICTA publishes the decisions which have significant importance on the sector and when ICTA wants to inform the public which amounts to almost all decisions.  The text contains the entire decision but it does not have to include relevant calculations or trade secrets of the operators or third parties that have been used to reach that decision.

According to market players, these decisions are published without mention of time processes and justification and it is thus not possible to find out how and why a certain decision was arrived. ICTA also informs the related parties by sending notices to them only. There is no way for third parties to access an NRA decisions if it is not published on their web site.
51. Is there a strict scrutiny by your NRA on the confidentiality claims for the redaction of information of a decision to ensure that the redacted information is strictly limited to the confidential information and the business secrets and replaced with non-confidential approximations whenever possible?  If not, please substantiate by referring to excessively redacted decisions.

No. ICTA has the obligation to protect confidentiality According to the the art. 6/1(h) of the Law numbered 5809 which is entitled “Competencies of the Authority” regulates that “To determine the scope of commercial secrets and the information of the operators which may be made publicly available, to protect the privacy of commercial secrets, the investment and business plans of the operators and to keep such secrets and plans unless requested by the judicial authorities.” and By-Law on Protection of Trade Secrets and Publication of Data of Operators our NRA is empowered.
According to the Law (Establishment of ICTA Law) Number 2813 Article 5; “Board members and Staff of Corporation may not disclose the information and trade secrets they have gained from the authorities and third persons during supervisions and investigations with the exception of legal authorities who have legal authorization by laws…”

According to market players, ICTA generally accepts claims of incumbent operator (Turk Telekom) about the confidentiality of information and business secrets and the market players believe that, on the basis of such confidentiality claims, ICTA provides limited information in its decision so that a proper understanding of the decision-making process becomes impossible. 

52. Does the NRA produce and publish an annual action plan setting out specific forward-looking targets and deliverables (e.g., the ERG action plan)? Is any such action plan subject to prior consultation?

Yes. ICTA publishes an annual action plan after a consultation process. Also a 3 year strategic plan is published (for years 2010-2012) which includes performance criteria. However, market players have complained that targets included in such plans suffer significant delays.  
53. Are the costs of operating the NRA transparent (e.g. publication of accounts)?   What were the total costs for regulatory activities relating to the telecoms sector for Full Year 2008?

ICTA operating costs are partially transparent. Every year ICTA sends its final accounts to ministry of finance and court of accounts. Also every year final accounts are discussed and approved by the Turkish Great National Assembly. ICTA publishes annual reports. There is no clear information about total costs for regulatory activities. Some cost figures are as follows: Total personnel cost of ICTA for FY2008 was 15.760.000 € and the total of all other costs were 25.310.000 € and transfer from revenues to Treasury and Universal Service Fund is 57.368.000.000 €.  ICTA transfers more than 90% of its income to the Treasury and universal service fund.
Total costs of ICTA were 89.596.162,50TL for 2008 which makes a sum of approximately 41.000.000 Euro..

C.3. Enforcement record

54. Please specify on how many of the markets (identified in the 2003 Commission Recommendation) were there breaches of SMP obligations imposed by the NRA notified within the last three years (up until 31 December 2009).

There has been a breach of SMP conditions in one market (retail fixed access), and the breach was handled by ICTA taking a board decision in order to prevent the breach. The relevant Board Decision is published at ICTA’s web site. http://www.tk.gov.tr/Duzenlemeler/Hukuki/kurulkararlari/2009/kkATIPI13112009574.pdf.
55. Please specify the enforcement actions that your NRA has taken over the three last years (up until 31 December 2009) in relation to notified breaches of SMP obligations which have not been rectified. Such actions may for example include imposition of financial penalties or suspension of services. If no enforcement action was taken following notification of a breach, please explain if the breach was rectified within one month and if not, in what period following notification.

There have been some cases that NRA needed to take action against the breach of SMP obligations during the last three-year period. For instance, breach of some obligations regarding CPS by the incumbent following the liberalization of local call services has been realized in several ways including the delay in CPS activation, extraordinary requests from alternative operators etc. In this regard, ICTA has taken a board decision, which prevented these kinds of breaches. The relevant Board Decision is published at ICTA’s web site. http://www.tk.gov.tr/Duzenlemeler/Hukuki/kurulkararlari/2009/kkATIPI13112009574.pdf.
C.4. Efficiency of dispute settlement body (Art. 20 FD)

56. What was, over the past two years:

· the number of cases submitted to the dispute settlement body;

Regarding access and interconnection issues, approximately 80 dispute settlement applications were made to the ICTA over past two years. 

The relevant data can be found in the 2008 Annual Report which is published at (http://www.tk.gov.tr/eng/basineng.html) and 2009 annual report will also be available soon.
· the proportion of cases decided within four months after submission?
As we do not have the exact statistical data regarding the time frame in dispute settlement cases, almost all of final decisions are given within four months after submission.
57. What is the mandatory timeframe for negotiations (if any) before a dispute can be submitted to the dispute settlement body?

For a new access request, it is required that the parties should negotiate at least 2 months to reach an agreement. If the parties cannot reach an agreement, application to the ICTA is possible after the completion of these 2 months, or earlier if it is certain that the negations have failed. On the other hand, if a dispute arises over the ongoing access agreement, any party to the agreement can apply ICTA at any time for dispute settlement procedure. 
58. Does the NRA publish pending disputes at the time of the lodging of the dispute with the dispute settlement body?
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NO


No. Considering that there is no separate dispute settlement body, ICTA does not publish any information regarding an ongoing dispute settlement procedure, however the final decisions on dispute settlement are published on the Web site and the relevant parties are informed about the decisions.
59. Are affected third parties consulted on and allowed to intervene in the dispute settlement process upon request once there has been a publication of the dispute?

According to the Access and Interconnection Ordinance, ICTA may take views of relevant parties (including third parties) in the implementation of this Ordinance. Therefore, interested third parties could be consulted in the dispute settlement process if it is considered necessary. The relevant parties can intervene and submit their opinions in any stage of the procedure. 

D. Application of Regulation by the NRA

D.1. Forward-looking approaches

60. In the latest final analysis adopted prior to 31 December 2009 on the leased line terminating segments market (M6 of the Revised Recommendation): 
· has the NRA included Ethernet-based services in the relevant market (in market 6 or a separate product market);

There is no distinction between Leased Lines terminating and backhaul segments. Both of them defined in same market. ICTA also define backhaul and terminating segment as a sub-market.There is just distinction between Retail Leased Line Market and Wholesale Leased Line Market. Accordingly;

Retail Leased Line Market: Ethernet-based services were not included

Wholesale Leased Line Market: Ethernet-based services were included.  Thus, on the leased line terminating segments market, ICTA included Ethernet-based services in the relevant market.  
· has the NRA restricted the defined relevant market(s) on the basis of speed;
No On the leased line terminating segments market, there is not any differentiation on the basis of speed. All speeds for the leased line terminating segments services are included in the relevant market.
· has the NRA imposed remedies which encompass Ethernet based services across all or substantially all potential speeds; 

Yes. On Wholesale Leased Line Market, ICTA imposed remedies which encompass Ethernet-based services across all speeds.

· has the NRA geographically segmented the market and/ or the remedies.  If so, please indicate the criteria for segmenting the market and how the criteria specifically relate to competition in the business service sector.
No.  It covers all over the country.
61. In the latest final analysis adopted prior to 31 December 2009 on the wholesale broadband access market (M5 of the Revised Recommendation): 

· has the NRA included FTTC and FTTH services (including all relevant speeds) in the relevant market (in market 5 or a separate product market);
No.
· has the NRA imposed remedies which encompass all relevant FTTC/FTTH-based services/speeds and enable full use of their technological capabilities; 
No.
· if the availability of remedies for FTTH services/speeds is restricted on a national basis or through geographic segmentation, please indicate how effective competition in market 5 including FTTH-based speeds and the continued commercial provision of wholesale products in this market have been assured including through means other than duct access and access to in-building wiring;
No.

· is the provision of a business grade wholesale product by the SMP operator  mandated in the market(s) encompassing FTTC/FTTH-based services/speeds?.
No.

62. Has the market for physical network infrastructure access (M11 and/or M4 - please specify latest analysis and any other relevant information) been defined by the NRA on a technologically neutral basis thereby including fibre access lines? 

No.  The local access market has been defined in a technologically neutral manner. However, lines provided via fiber has not been examined and explicitly stated in the document, considering the market impact of fibre local loops is minimal. However BTK will monitor the development of fibre based infrastructure.
63. On the market for physical network infrastructure access (M11 and/or M4) has your NRA, when finding SMP, applied remedies which facilitate competition in downstream markets without specific restrictions relating to the underlying technology? Please specify in particular whether your NRA has - in line with measures foreseen in Article 9(4) and annex II of the revised Access Directive and the Commission’s draft Recommendation on NGA - :

(i)
established, where relevant, detailed rules regarding sub-loop unbundling including access to street cabinets and appropriate backhaul facilities and the obligation to publish a reference offer
Article 3.3 of Türk Telekom RUO (Page 32) describes the sub-loop unbundling on TürkTelekom  network. Article 1.10 in page 125 states that each sub-loop unbundling request will be assessed specifically. Türk Telekom must reply the sub-loop unbundling request of alternative operator in 30 days and informs ICTA. If necessary, Türk Telekom and the alternative operator may execute the study together. So, sub-loop unbundling is available but none of the alternative operators have applied for this service, yet.
(ii)
ensured the availability of a reference offer for the provision of duct access allowing the installation of competing infrastructure in the whole of the access network (including the ‘sub-loop’ portion) and for backhaul
According to Article 9 of “Communique on Principles and Procedures Regarding Co-location and Facility Sharing” The operator who may install facilities on or under Public or third parties’ land or use of property or take advantage of a procedure for expropriation is obliged to provide Facility Sharing. (http://www.tk.gov.tr/eng/duzenmaineng2.html)  

Annex 3 of Türk Telekom Reference Unbundling Offer, includes the provisions on co-location and facility sharing on Türk Telekom network including access to aerial and underground (duct) facilities of Turk Telekom This document is also annexed to Türk Telekom Reference Interconnection Offer and IP Level Bitstream Access Reference Offer (http://www.tk.gov.tr/srth/ref_eri_araba_teklifleri.htm).
(iii)
ensured the availability of a reference offer for physical ODF access to fibre irrespective of architecture (PON or point to point) and established the pricing regime (please specify if on the basis of cost-orientation with risk-adjustment, retail minus or other)?
No, there is no reference offer for physical ODF access. Fibre is not included.
64. Have the markets for retail fixed narrowband access, call termination and origination between defined on a technologically neutral basis so as to include managed VoIP technology. If so, 
· have rules and pricing been set regarding IP interconnection?

· have any competitive safeguards relating to voice (such as rules on bundling fixed access and calls) applied equally to VoIP-based calls?
No rules and pricing regarding IP interconnection have been set yet.  VOIP is not included in relevant market.

65. Is the closure of MDF sites or other interconnection points at which competitors connecting with an SMP operator are sited subject to the conditions set out in the Commission’s draft NGA Recommendation (5 year prior notice unless full equivalent or agreement with Altnet)?

No. According to the provisions of Reference Access and Interconnection Offers, SMP operator should inform the alternative operators 180 days prior to closure of MDF sites and/or interconnection points.

D.2. Operational conditions

66. Please specify, with reference to the ERG WLA/WBA Best Practice Guidance (where relevant), whether for the following products  (i) there is an SLA; (ii) different specifications of SLA are available e.g. to meet a higher service requirement and (iii) there are penalties for failure to meet the SLAs.  Please use the table below for convenience.
	
	SLA
	Variety of specifications of SLA including business-grade
	Penalties

	LLU (or equivalent access product falling under Market 4 of the Revised Recommendation)
	Yes
	No Currently there is a standard SLA for LLU services and SMP operator may offer different levels of SLA with different terms and conditions including prices. (Refer to Article 1.4 of Annex 6 of Turk Telekom RUO)
	Yes

	Wholesale broadband access (Market 5 of the Revised Recommendation)
	Yes
	No. SMP operator may offer different levels of SLA with different terms and conditions including prices.


	Yes

	Terminating segments of leased lines (Market 6 of the Revised Recommendation)
	Currently, SLA for end-to-end leased line service is available. On the other hand, for the time being wholesale leased line terminating segment is not available. (Refer to answer for question #102). The Reference Offer regarding wholesale leased lines terminating segments that will be submitted to ICTA in the second quarter of 2010 will include SLA provisions.
Yes for end-to-end leased lines
	 No 


	Yes for end-to-end leased lines 


According to market players, there are also major problems with SLA’s. In the SLA’s, acceptable levels of services that depend on objective criteria are not specified or described. They also lack pointing out a certain structure for the services. For instance, when a problem occurs at a customer site, the incumbent operator can easily say that they are not responsible for the problem and the incumbent operator does not take any responsibility for the NTU (Network Terminating Units) at the customer site.   
All the details are mentioned in relevant SLAs of Reference Offers (http://www.tk.gov.tr/srth/ref_eri_araba_teklifleri.htm).

67. Please specify with reference to ERG WLA/WBA Best Practice Guidance (where relevant) whether for the following products (i) there are KPIs measuring performance against an SLA (ii) such KPIs are published and (iii) such KPIs cover just service provision to third parties or also comparative statistics concerning service provision to the dominant provider’s own in-house provider.  Please use the table below for convenience.

	
	Published KPIs
	Published Internal/External service provisioning comparisons

	LLU (Market 4 of Revised Recommendation)
	No
	No

	Wholesale broadband access (Market 5 of the Revised Recommendation)
	No
	No

	Terminating segments of leased lines (Market 6 of the Revised Recommendation)
	No
	No


68. Please complete the tables below regarding the existence of migration processes for the voice, broadband and leased lines products
	
	Operator Migration

From one wholesale product to another

	
	Individual
	Bulk

	Voice 

(from WLR, naked bitstream, ULL)
	No. WLR, Naked DSL are not available yet
	No. WLR, Naked DSL are not available yet

	Broadband

(from resale, bitstream, shared access, ULL)
	No. Currently migration is possible only by cancelling the service from the Donor operator and then subscribing to the Recipient operator.
	No. The migration process, which will cover both switching of broadband internet operators for subscribers and switching of broadband access models for operators, is expected to be finalized and approved in mid-2010

	Leased lines 

retail/wholesale leased line to terminating segments, traditional interfaces to Ethernet

	no 
	no 


	
	Customer Migration

From one operator to another

	
	Availability
	Timing

	Voice 
	YES
	6 Days

	Broadband
	NO. Currently migration is possible only by cancelling the service from the Donor operator and then subscribing to the Recipient operator.
	No. Currently max time for cancelling of service from Donor operator is 7 days. New subscription takes max 3 days for ADSL. So totally max 10 days for migration. The migration process, which will cover both switching of broadband internet operators for subscribers and switching of broadband access models for operators, is expected to be finalized and approved in mid-2010

	Leased lines 
	NO
	N/A


69. Are there processes in place to guarantee that number portability takes place simultaneously to delivery of wholesale access lines in (i) local loop unbundling, and (ii) wholesale naked bitstream? 

Yes, for local loop unbundling. In line with the “Principles and Procedures” regarding fixed number portability approved by ICTA, delivery of LLU line (full access) is carried out simultaneously with fixed number portability.

No for Wholesale naked bitstream since it is not available.  Synchronization of delivery of naked bitstream with fixed number portability is planned to be completed in mid-2010. Currently public consultation process is ongoing for Turk Telekom’s reference naked bitstream access offer. Naked DSL service is planned to be provided to end users within the first half of 2010 following the approval of reference offer. Synchronization will be provided following the approval of reference naked BSA offer.

D.3. Accounting separation
70. Where a firm has been declared SMP across several related markets and is required to have cost-based and/or non-discriminatory pricing, has an associated requirement of accounting separation typically been introduced?

According to the Principles and Procedures on Accounting Separation and Cost Accounting prepared in accordance with the Access and Interconnection Ordinance, operators having significant market power in mobile call termination market and Türk Telekom are obliged for accounting separation and cost accounting. In 2008, the reports regarding the year 2007 were submitted to the Authority by Turkcell and Türk Telekom. Also audits have been carried out in 2008 in order to examine the 2007 reports by the mentioned operators.
According to market players, application of cost-based pricing and account separation has not started yet and, in the second round of market analysis, cost-based pricing obligation of the SMP operators in some markets are removed from the documents so it can be understood that in these markets SPM operators are not obliged to set cost-based prices for their services. 
71. Has the methodology for accounting separation been elaborated by (i) the NRA and (ii) subject to consultation?

The preparation process of The Principles and Procedures Regarding Accounting Separation and Cost Accounting was commenced in October 2003 with the operators. After a detailed and extensive consultation process it was approved by the Board in December 2004 but market players state that they are not published and applied.
72. Have separated accounts been published? If so, please specify for which year the last set of accounts was published

No.

73. Are the published accounts sufficiently detailed to enable third parties to verify transfer charging within the dominant firm including from markets in which it has been found to have SMP into neighbouring markets?

No.

D.4. Non- discrimination and prevention of leverage/foreclosure
74. Has an obligation been applied in any market where SMP has been found for the SMP operator to provide a wholesale offer prior to the launch of the corresponding retail offer or bundle (eg as recommended in the Commission’s draft Recommendation on NGA)? Please specify the markets involved and the precise obligation applied.

No. We have the authority to impose such an obligation but we have not experienced a specific case that necessitated doing so.

75. Please explain whether your NRA has adopted measures to prevent a price squeeze for the provision of mobile termination services by (i) imposing and enforcing an internal and external non-discrimination obligation for pricing or (ii) imposing a truly cost oriented MTR in accordance with the methodological principles set out in the Commission’s Recommendation. 

ICTA imposed external and internal non-discrimination obligation for mobile call termination market in order to prevent a price squeeze for the retail mobile market.  They also prevent on-net/off-net discrimination according to market players.  Furthermore, ICTA is also aim to impose a truly cost oriented MTR in accordance with the methodological principles set out in the Commission’s Recommendation. 
In this context, the ICTA publishes Reference Interconnection Charges for operators having SMP.  Moreover according to the Access and Interconnection Ordinance SMP operators are obliged to provide termination services to the others requesting on a non-discriminatory basis.
However, ICTA, does not have any published price squeeze test methodology to apply.
76. Are any mechanisms in place which require use of the same ordering and/or information systems for a vertically integrated SMP operator and competitors to prevent discrimination (equivalence of input)? If so, to which products do such requirements relate and how often have they been applied to assess current practices on the markets.  

No.  There are some provisions that are applicable for this case in the Ordinance on Access and Interconnection as follows:

· “The Authority may impose on operators with significant market power, obligation to provide the services, which they use individually in order to provide electronic telecommunication services or third parties require to provide electronic telecommunication services, to those requesting, on a non-discriminatory basis and upon the same conditions and qualities that are applied to their subsidiaries or partners or partnerships.”

· Non-discrimination among users, operators having equal conditions, accessibility of services under equal conditions by similarly situated users” is the principle laid down in the Access and Interconnection Ordinance under which wholesale tariffs are regulated.

However, there is not any specific mechanism defined, which requires use of the same ordering and/or information systems for a vertically integrated SMP operator and competitors.

77. Are there any specific and elaborated restrictions for the exchange of information within a SMP operator to prevent misuse of such information for example through anti-competitive win-back campaigns (Chinese wall obligations)? Please describe.

No.  There is no specific restriction for the exchange of information within a SMP operator.  There are some provisions that are applicable for this case in the Ordinance on Access and Interconnection as follows:

· “The Authority may impose on operators with significant market power, obligation to provide the services, which they use individually in order to provide electronic telecommunication services or third parties require to provide electronic telecommunication services, to those requesting, on a non-discriminatory basis and upon the same conditions and qualities that are applied to their subsidiaries or partners or partnerships.”

· Non-discrimination among users, operators having equal conditions, accessibility of services under equal conditions by similarly situated users” is the principle laid down in the Access and Interconnection Ordinance under which wholesale tariffs.are regulated.

78. How has your NRA addressed margin squeeze?  Please describe (i) if general principles have been published outlining how margin squeeze will be assessed, (ii) on which product market(s) a margin squeeze test was applied to assess current practices on the markets and (iii) the methodology that was followed. 
In the new Tariff Ordinance (covers regulation of end user tariffs), published in the Official Gazette no.27404 dated 12th November 2009, it is stated that;

- ICTA is entitled to determine competition infringements while evaluating the tariffs using price squeeze and predatory pricing analysis

- the tariffs of SMP operators shall not contain discounts which would restrict competition.
However, margin squeeze is not addressed by our NRA. There is no regulation dealing with margin squeeze. ICTA does not have any published margin squeeze test methodology to apply.

79. How has your NRA addressed anti-competitive bundling?  Please describe (i) if general principles have been published outlining how the replicability of bundles will be assessed, (ii) on which product markets current bundling practices were assessed, and (iii) the methodology that was followed.

There is no such kind of regulation that allows our NRA to address anti-competitive bundling.  However, ICTA considers that general competition rules (Law No 5809 article 7.1: the Authority is entitled to perform examination and investigation of any action conducted against competition in electronic communications sector) empowers it to prevent any anti-competitive bundling in the market. Based on this power, ICTA takes into account while approving any tariffs or making ex-ante regulation in the market.  Although ICTA has not published its general principles outlining how the replicability of bundles will be assessed, it considers that it is one of the most important topic in ICTA’s agenda.
80. How has your NRA set conditions restricting (i) volume discounts and (ii) long term discounts which may have discriminatory effect?  Please describe (i) on which product markets current discounting practices were assessed and (ii) the methodology that was followed.

ICTA’s powers are stated clearly in Access and Interconnection Ordinance and Tariffs Ordinance.

“Non-discrimination among users, operators having equal conditions, accessibility of services under equal conditions by similarly situated users” and “Prices not being determined in a such way to impede, distort or restrict competition” are the principles laid down in the Access and Interconnection Ordinance under which wholesale tariffs.are regulated. [http://www.tk.gov.tr/eng/duzenmaineng2.html]
“Not to discriminate without justification among end users having similar conditions” is the principle laid down in the Tariffs Ordinance under which end user tariffs are regulated. And also in Tariffs Ordinance it is clearly stated that “the tariffs of SMP operators shall not contain discounts which would restrict competition”.
According to market players, ICTA has not use this power to support competition

E. Regulatory and Market Outcomes

E.1. Narrowband voice services

81.  What is the level of the incumbent’s interconnection tariffs for call termination with interconnection at the (i) local switch level, (ii) single tandem switch level, (iii) the double tandem switch level? Please indicate whether switching ports are included or not in the tariff and if they are not included in the tariffs, please specify the applicable tariffs.
	Level
	Tariff (€ per minute)
	Switching Port included 
	Tariff for Switching Port if not included

	Local
	0,66 Eurocent
(0,0139 TL)
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YES


	

	Single In Zone 

(Corresponding to local + single tandem)
	0,82 Eurocent

(0,0171 TL)
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YES


	

	Double Out Zone

(Corresponding to single + double tandem)
	1,29 Eurocent

(0,0270 TL)
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YES


	


1Euro=2.11 TL
82. Is there an interconnection offer in place which provides for capacity based charging for (i) all calls (voice and Internet); (ii) dial-up Internet only?

No. There is no capacity-based interconnection offer for voice and internet. Actual rates for dial-up internet calls are minute-based.

83. What proportion (%) of customers (in terms of access lines) use an alternative provider to the incumbent for direct access to fixed telephone services (i.e. not relying on any part of the incumbent’s network)? Please specify proportion receiving voice services through the following types of access: 

· -
Cable; 

None, there is no voice service on Cable network.
· -
Own PSTN (alternative copper access network); 
None
· -
Other alternative access technologies (WLL, fibre…).
Insignificant (0,01 %)
84. What proportion (%) of customers (in terms of access lines) use an alternative provider to the incumbent for direct access to telephone services on the basis of LLU (PSTN or VoB)?

Total number of fixed line customer: 16.6 million

Total number of fixed line on the basis of LLU (shared+full): 14,836

Proportion: 0.089%

85. What proportion (%) of customers (in terms of access lines) use an alternative provider to the incumbent for direct access to telephone services on the basis of WLR? 

WLR service is not available in Turkey.

86. What proportion (%) of incumbent fixed telephone lines has active CPS? 

1.2% as of 2009-september 2010

0.5% for 2008

87. What proportion(%) of all active lines used for telephony are based on VoB? Please identify separately the proportion of (i) incumbent and (ii) entrant lines 

(i) 0%

(ii) 0%

88. What is the market share (revenue) of alternative operators in the fixed voice market for all types of calls (see Figure 44b of the 14th Implementation Report)?

8%
89. Are VoB services offered by (i) incumbents and (ii) competitors on a standalone (single-play) basis, or only as part of a bundled (double or triple-play) offer? 

VoB services are offerered by incumbent based on the PSTN subscription of end user. However, alternative operators offer VoB services both on standalone basis and as part of a bundled offer.

90. What is the value of the retail price basket (i.e., average monthly expenditure) for residential customers (see Figure 55 of the 14th Implementation Report)? 

Low-usage OECD Basquet: 21.81€/month
High Usage OECD Basquet: 47.97 USD/Month (including taxes), 48.95 USD-PPP/Month (including taxes) (Source: OECD Communication Outlook 2009, Table 7.4).  Note: Taxes applied to fixed telecommunication services: 18% Value Added Tax, 15% Special Communication Tax.

21.81 €/month is calculated based on OECD Basket Methodology (2000), and then it is converted to Euro by using nominal exchange rates. First of all, OECD Residential Basket for low usage is almost $272 per year or $22.6 per month (OECD Communications Outlook 2009, page 291). For medium usage it is equal to $574.66 per year or $48.055 per month and for high usage it is equal to $1088.76 per year or $90.73 per month. 

91. What is the value of the retail price basket (i.e., average monthly expenditure) for business customers (see Figure 56 of the 14th Implementation Report)? 

57.8 USD/Month (excluding taxes), 48.8 USD-PPP/Month (excluding taxes) (Source: OECD Communication Outlook 2009, Table 7.7). Note: Taxes applied to fixed telecommunication services: 18% Value Added Tax, 15% Special Communication Tax.

E.2. Mobile and wireless services

92. What are the rates for fixed to mobile termination charge applied by the largest (in revenue) mobile operator in your country on 31 December 2009?
Largest mobile operator’s (Turkcell) termination rate is: 3, 06 Eurocent/Min

1 Euro=2.14 TL at 31 Dec. 2009 (http://www.tcmb.gov.tr/) (Turkish Central Bank link).

93. What is the HHI level on the retail mobile market (calculated on the basis of subscribers)?
We have no HHI level data but if we accept HHI is the sum of square of market shares (on the basis of subscribers) of players (3 in Turkey)in mobile market, we can calculate the level as: 4161,02 (41,61%)

Market Shares (by subscribers)

Operator 1: 56, 6%

Operator 2: 24, 5%

Operator 3: 18, 9%

94. What is the price of the basket for low users of mobile retail services (see Figure 18 of the 14th Implementation Report)?

14, 4 USD/Month (including taxes), 18, 57 USD-PPP/Month (including taxes) (Source: OECD Communication Outlook 2009, Table 7.8)

Note: Taxes applied to mobile telecommunication services: 18% Value Added Tax, 25% Special Communication Tax
For the calculation of response 1 "OECD user Basket" tool is used but "OECD user Basket" tool is considered inactive for  reflecting the figures in practice. Considering configuration of campaigns and credit installation conditianol tariffs, occurred values may be much lower than the values which are calculated through "OECD user Basket" tool.

In particular, for the Pre-Paid tariff packages (used for the calculation) which have much number of subscribers, the calculation is done according to the basic package conditions so that the resultant values are not likely to the actual results but represent the ceiling values. From this point of view the values in Response 2 can be used for Benchmarking of tariffs.   

95. What is the price of the basket for average users of mobile retail services (see Figure 20 of the 14th Implementation Report)? 

21, 5 USD/Month (including taxes), 22, 4 USD-PPP/Month (including taxes) (Source: OECD Communication Outlook 2009, Table 7.9)

Note: Taxes applied to mobile telecommunication services: 18% Value Added Tax, 25% Special Communication Tax.

96. Are real MVNOs  operational in your country?
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NO


97. What is the combined market share of the service providers and MVNOs based on subscribers? 

Even though, as of the end of 2009, there are 11 operators authorized to provide the service; currently, there is no MVNO that carries out commercial activity in Turkish mobile market yet.
98. What was the average retail roaming charge paid by customers on a per minute/ per Mbit/ per SMS basis from October 2008 to March 2009 (See Figures 1, 15 and 19 of the ERG Roaming Report)? 
· For voice

· For data
· For SMS
ICTA is unable to provide these tariffs in order to protect trade secrets between operators and third parties.
99. What was the average wholesale charge for international mobile roaming applied by your mobile network operators on a per minute/per Mbit/ per SMS basis from October 2008 to March 2009 (See Figures 12, 18 and 21 of the ERG Roaming Report)? 
· For voice

· For data
· For SMS
ICTA is unable to provide these tariffs in order to protect trade secrets between operators and third parties.
100. Based on the COCOM Report on Broadband (where relevant), please specify:

· the proportion of all mobile active customers that subscribe to mobile Internet access service (access to dedicated data services via modems/cards/keys and through mobile handsets) in comparison with the total number of available terminals/SIM cards (See COCOM Report on Broadband table 4 (page 75)); and 
3G services started at August 2009 in Turkey. Estimated at 0,3%

· the proportion of all Mobile BB dedicated data services cards/modems/keys only (See COCOM Report on Broadband table 4 (page 75)) in comparison with the number of lines for retail fixed broadband access (see national figures in  COCOM Report on Broadband).

3G services started at August 2009 in Turkey. Estimated at 3,4%.  
101. Please list the operators active in the 3.5 GHz band in your country and the characteristics of their operation in the table below.

	Operators active in the 3.5 GHz band
	Amount of frequency licenced
	Timeframe of the licence (starting date & end date)
	Technology used
	Number of active base stations
	Number of active customer connections

	1.
	
	
	
	
	

	2.
	
	
	
	
	

	3.
	
	
	
	
	

	
	
	
	
	
	


3.5 GHz band has not been used for broadband wireless access services yet. The studies on authorization of broadband wireless access services are underway. 

A part of this band (2x25 MHz) is currently being used by some state institutions in order to provide broadband wireless access services for their requirements.

E.3. Business services

102. Are wholesale leased line terminating segments available whether on regulated terms or otherwise in your country?

Not in 2009. Wholesale leased line terminating segments are available legally. Because, as a result of the market analysis procedure which is completed end 2009 Turk Telekom is obliged to offer wholesale leased line terminating segment (including Metro Ethernet) and publish reference offer. In line with the legislation Turk Telekom has 3 months to prepare and submit draft reference offer to ICTA.

103. What is the price of set-up and monthly rental for a 2Mbit/s, 2km wholesale leased line terminating segment (see Figure 124 of the 14th Implementation Report for the corresponding price at the retail level)? 

There is no wholesale leased line terminating segment services. Currently only end-to-end leased line service is available. 
The monthly wholesale rental price for 2 Mbit/s 2km  (“same exchange” level in Turk Telekom’s tariff table) circuit is 218.75 € (33% tax included). Set-up (connection) price, which is not a fixed rate, is calculated depending on the length and type (copper, fiber) of the circuit and the type of the equipment (SDH, PDH etc.) used.  The monthly rental price for 2 Mbit/s circuit is 1.106 € (The “intra-city” rate of Türk Telekom).  There is also retail minus (about 20%) volume discount pricing available for customers that purchase a minimum number of circuits. 
There are different pricing levels of Turk Telekom (incumbent) and prices are not set according to distance. Prices can be seen at http://www.turktelekom.com.tr/tt/portal/CorporateProduct/Small-and-Medium-Business/Data-and-Broadband-Services/Point-to-Point-Access-Services/Leased-Circuit/priceplans
104. What is the price of set-up and monthly rental for a 34Mbit/s, 2km wholesale leased line terminating segment (see Figure 126 of the 14th Implementation Report for the corresponding price at the retail level)? 

There is no wholesale leased line terminating segment services. Currently only end-to-end leased line service is available. The monthly wholesale rental price for 34 Mbit/s 2km (“same exchange” level in Turk Telekom’s tariff table) circuit is 1,203.36 € (33% tax included). Set-up (connection) price, which is not a fixed rate, is calculated depending on the length of the circuit and the type of the equipment (SDH, PDH etc.) used. The monthly rental price for 34 Mbit/s circuit is 6.890 € (The “intra-city” rate of Türk Telekom)  There is also retail minus (about 20%) volume discount pricing available for customers that purchase a minimum number of circuits. There are different pricing levels of Turk Telekom (incumbent) and prices are not set according to distance. Prices can be seen at http://www.turktelekom.com.tr/tt/portal/CorporateProduct/Small-and-Medium-Business/Data-and-Broadband-Services/Point-to-Point-Access-Services/Leased-Circuit/priceplans
105. What proportion (%) of the regulated wholesale leased line terminating segments that are used on an Ethernet basis?

No. Currently there is not any wholesale leased line terminating segments. 

106. Are specific business grade (low contention) bitstream services available across the national territory whether on regulated terms or otherwise?
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NO


E.4. Broadband

107. What is the set-up and recurrent tariff charged for full ULL, (please provide annual charge for a two year period) (see Figure 115 and 116 of the 14th Implementation Report)?

Set-up fee: 32.69 €  (68 TL) (excluding taxes)

Monthly rental: 7.36 € (15.3 TL) (excluding taxes)

Average Annual Charge for two years period: (32.69+24*7.36)/2 = 104.67 €

Set-up and monthly rental fees are based on Turk Telekom RUO which is approved by ICTA and published at;

[http://www.btk.gov.tr/Basin_Duyurular/Duyurular/kamuoyu/teklifler/TT_Refer_Eri_Teklifi.pdf]

108. What is the set-up and recurrent tariff charged for shared ULL access (please provide annual charge for a two year period) (see Figure 117 and 118 of the 14th Implementation Report)?

Set-up fee: 35.58 €  (74 TL) (excluding taxes)

Monthly rental: 2.76 €  (5.75 TL) (excluding taxes)

Average Annual Charge for two years period: (35.58+2.76*24)/2 = 50.91 €

Set-up and monthly rental fees are based on Turk Telekom RUO which is approved by ICTA and published at;

[http://www.btk.gov.tr/Basin_Duyurular/Duyurular/kamuoyu/teklifler/TT_Refer_Eri_Teklifi.pdf]

109. What is the number of unbundled lines and shared access as a percentage of total (retail) DSL lines?

Response 1 : 0.24%  (14836/6216028=0.24%)

[Page 20 of http://www.tk.gov.tr/Yayin/pv/ucaylik09_4.version2.pdf]
110. Are unbundled fibre full loops or subloops (from the ODF) used in the market? Please specify the provider(s).

No.

111. Is sub-loop unbundling in use? If so, please give number of lines as % total DSL lines.

No. Currently there is not any alternative operator using sub-loop unbundling that is available as a result of ULL regulation.

112. What proportion (%) of broadband lines are supplied end to end (i.e., without use of the incumbent’s fixed network) by competitors on the basis of :

· cable networks; 

2.36 % (146622/6216028=2.36%)

ICTA has the exact figures. Page 20 of http://www.tk.gov.tr/Yayin/pv/ucaylik09_4.version2.pdf
· fibre to the home;

0.84% (insignificant).
· own PSTN (alternative copper network);

none.
· fixed (non-mobile) wireless networks including satellite.

Insignificant.
113. What proportion (%) of DSL lines are provided by competitors on the basis of wholesale bitstream access (excl. resale) as a proportion of incumbent DSL lines?

7.1 %.
114. Is wholesale naked bitstream access available? If available, please specify proportion of take-up as a proportion (%) of the incumbent DSL lines.
No. Currently public consultation process is ongoing for Turk Telekom’s naked bitstream access offer. Naked DSL service is planned to be provided to end users within the first half of 2010 following the approval of reference offer.

115. What proportion (%) of the bitstream lines that are made available are on an Ethernet basis?

0%. All bitstream lines are based on IP handover bitstream access model.

116. Please specify (i) the number of agreements signed with telecoms operators for duct access under regulated terms and (ii) the proportion (%) of successful requests for duct access.

(i) 4 LLU aggrements, which also include terms and conditions for access of alternative operators to ducts of Turk Telekom, have been signed in December 2009. 4 other agreements are about to be signed.

(ii) 2.36 % (146622/6216028=2.36%) ICTA has the exact figures. Page 20 of  [http://www.tk.gov.tr/Yayin/pv/ucaylik09_4.version2.pdf]
Assessments of the proportion of successful requests for duct access will be available in 2010.
According to market players the percentage should be 0% because according to the reference Access Proposal of incumbent, duct access is limited to lying fiber to enter to the incumbent exchanges. Duck access is not available at other parts of incumbent network.)
117. What is the average price for the retail broadband access offered in April 2008 (please refer to the median price for the basquet “1024kbs/s - 2048 kbs/s (incl.) provided at page 53 of the EU BIAC benchmark of December 2008)?  

For xDSL broadband internet services

“1 Mbps 4 GB” , 12.89 € (23% tax included)

“2 Mbps 4 GB”, 15.39 € (23% tax included)

Average price: (12.89+15.39)/2 = 14.14 € (23% tax included). The DSL speeds offered by operators that may be considered in the basquet mentioned in the question are 1 Mbps and 2 Mbps only. There are not any other speed level offered in between 1 Mbps and 2 Mbps.
BIAC Report

- Basket 512KBPS – 1024KPBS: [no data]

- Basket 1024KPBS – 2048KPBS: [no data]

- Basket 2048KPBS – 4096KPBS: [no data]
118. What is the HHI for the provision of retail triple play offers (Voice, Internet, IPTV)?

No triple play offer available.
Regardless of whether it is competition law or sector-specific legislation provided it can be enforced by the NRA.


� 	Idem.


� 	According to the amendment to article 3 of the Framework Directive: “Member States shall ensure that the head of a national regulatory authority, or where applicable, members of the collegiate body fulfilling that function within a national regulatory authority referred to in the first subparagraph or their replacements may be dismissed only if they no longer fulfill the conditions required for the performance of their duties which are laid down in advance in national law. The decision to dismiss the head of the national regulatory authority concerned, or where applicable members of the collegiate body fulfilling that function shall be made public at the time of dismissal. The dismissed head of the national regulatory authority, or where applicable, members of the collegiate body fulfilling that function shall receive a statement of reasons and shall have the right to request its publication, where this would not otherwise take place, in which case it shall be published”.


�	Cf Commission decision of 21 May 2008 on the harmonization of the 3 400-3 800 MHz frequency band for terrestrial systems capable of providing electronic communications services in the Community, O.J., 4/06/2008, L 144, p.77.
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